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QUESTIONS PRESENTED 

CJIgMeNN eIacOed Ohe TeGeKhJIe CJINPHeM 

PMJOecOiJI AcO Jf 1991 (YTCPAZ) OJ KMJhibiO caGGN Hade 

OJ a ceGG KhJIe RiOhJPO cJINeIO PNiIg aI YaPOJHaOic 

OeGeKhJIe diaGiIg NTNOeHZ (YATDSZ).  ThaO KMJhibiOiJI 

eSeHKON caGGN Hade YOJ cJGGecO a debO JRed OJ JM 

gPaMaIOeed bT Ohe UIiOed SOaOeNZ JM YHade fJM 

eHeMgeIcT KPMKJNeN.Z  47 U.S.C. ]227(b)(1)(A)(iii).  

HeMe, PeOiOiJIeM RaN NPed fJM QiJGaOiIg OhiN 

KMJhibiOiJI aId defeIded JI Ohe gMJPIdN, inter alia, 

OhaO Ohe KMJhibiOiJI PIcJINOiOPOiJIaGGT diNcMiHiIaOed 

JI Ohe baNiN Jf cJIOeIO aId OhaO Ohe OeSO HeNNageN aO 

iNNPe heMe did IJO iIQJGQe aI ATDS.  The NiIOh CiMcPiO 

agMeed OhaO Ohe TCPA RaN PIcJINOiOPOiJIaG, bPO 

deIied PeOiOiJIeM aIT MeGief bT OaFiIg Ohe 

eSOMaJMdiIaMT NOeK Jf MeRMiOiIg Ohe TCPA OJ KMJhibiO 

HJMe NKeech bT eGiHiIaOiIg Ohe gJQeMIHeIO-debO-

cJGGecOiJI eSceKOiJI.  TJ HaFe HaOOeMN RJMNe, Ohe 

NiIOh CiMcPiO adJKOed a cJPIOeM-OeSOPaG aId 

eSKaINiQe defiIiOiJI Jf aI ATDS OhaO eIcJHKaNNeN 

anG deQice OhaO caI NOJMe aId aPOJHaOicaGGT diaG 

OeGeKhJIe IPHbeMN[eQeI if OhaO deQice caIIJO NOJMe 

JM KMJdPce OheH YPNiIg a MaIdJH JM NeLPeIOiaG 

IPHbeM geIeMaOJM,Z aN Ohe NOaOPOJMT defiIiOiJI 

MeLPiMeN, id. ]227(b)(1)(A).  ThaO hJGdiIg[Rhich 

cJIfGicON RiOh Ohe ThiMd aId D.C. CiMcPiON[NReeKN 

iIOJ Ohe TCPAXN KMJhibiOiJI aGHJNO aIT caGG JM OeSO 

Hade fMJH aIT HJdeMI NHaMOKhJIe. 

The LPeNOiJIN KMeNeIOed aMe: 

1. WheOheM Ohe TCPAXN KMJhibiOiJI JI caGGN Hade  

PNiIg aI ATDS iN aI PIcJINOiOPOiJIaG MeNOMicOiJI Jf 

NKeech, aId if NJ RheOheM Ohe KMJKeM MeHedT iN OJ 

bMJadeI Ohe KMJhibiOiJI OJ abMidge HJMe NKeech. 
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2. WheOheM Ohe defiIiOiJI Jf ATDS iI Ohe TCPA 

eIcJHKaNNeN aIT deQice OhaO caI YNOJMeZ aId 

YaPOJHaOicaGGT diaGZ OeGeKhJIe IPHbeMN, eQeI if Ohe 

deQice dJeN IJO YPN[e] a MaIdJH JM NeLPeIOiaG IPHbeM 

geIeMaOJM.Z  
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PARTIES TO THE PROCEEDING 

FacebJJF, IIc. iN PeOiOiJIeM heMe aId RaN 

DefeIdaIO-AKKeGGee beGJR. 

NJah DPgPid, iIdiQidPaGGT aId JI behaGf Jf 

hiHNeGf aId aGG JOheMN NiHiGaMGT NiOPaOed, iN 

ReNKJIdeIO heMe aId RaN PGaiIOiff-AKKeGGaIO beGJR.  

The UIiOed SOaOeN Jf AHeMica iN ReNKJIdeIO-

IIOeMQeIJM heMe aId RaN IIOeMQeIJM-AKKeGGee beGJR. 



iQ 

CORPORATE DISCLOSURE STATEMENT 

FacebJJF, IIc. iN a KPbGicGT OMaded cJHKaIT aId 

haN IJ KaMeIO cJMKJMaOiJI.  NJ KPbGicGT heGd cJHKaIT 

JRIN 10% JM HJMe Jf iON NOJcF. 
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STATEMENT OF RELATED PROCEEDINGS 

Duguid D. Facebook, Inc., NJ. 17-15320 (9Oh CiM.) 

(JKiIiJI iNNPed aId EPdgHeIO eIOeMed JPIe 13, 2019; 

KeOiOiJI fJM MeheaMiIg deIied APg. 22, 2019; HaIdaOe 

iNNPed SeKO. 12, 2019). 

Duguid D. Facebook, Inc., NJ. 15-cQ-00985-JST 

(N.D. CaG.) (JMdeM gMaIOiIg HJOiJI OJ diNHiNN RiOh 

KMeEPdice iNNPed Feb. 16, 2017; JMdeM deITiIg HJOiJI 

OJ NeO aNide EPdgHeIO iNNPed JPGT 24, 2017).  

TheMe aMe IJ addiOiJIaG KMJceediIgN iI aIT cJPMO 

OhaO aMe diMecOGT MeGaOed OJ OhiN caNe. 
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PETITION FOR WRIT OF CERTIORARI 

ThiN caNe KMeNeION ORJ LPeNOiJIN Jf cMiOicaG aId 

faM-MeachiIg iHKJMOaIce MeGaOiIg OJ Ohe FiMNO 

AHeIdHeIO aId NcJKe Jf Ohe TeGeKhJIe CJINPHeM 

PMJOecOiJI AcO Jf 1991 (YTCPAZ).    

The fiMNO LPeNOiJI cJIceMIN Ohe cJINOiOPOiJIaGiOT 

Jf OhiN iHKJMOaIO aId fMeLPeIOGT GiOigaOed AcO Jf 

CJIgMeNN aId NOMiFeN aO Ohe cJMe Jf hJR cJPMON NhJPGd 

aIaGTUe aId MeHedT NKeech MeNOMicOiJIN PIdeM Ohe 

FiMNO AHeIdHeIO.  FacebJJF RaN haGed iIOJ cJPMO 

baNed JI aGGegaOiJIN OhaO iO QiJGaOed Ohe TCPAXN 

KMJhibiOiJI JI caGGN Hade RiOhJPO cJINeIO fMJH aI 

aPOJHaOic OeGeKhJIe diaGiIg NTNOeH (YATDSZ) bT 

NeIdiIg NecPMiOT-MeGaOed OeSO HeNNageN.  FacebJJF 

MaiNed ORJ cGJNeGT MeGaOed cJINOiOPOiJIaG defeINeN 

baNed JI Ohe FiMNO AHeIdHeIO, aMgPiIg bJOh OhaO Ohe 

TCPAXN KMJhibiOiJI RaN iHKeMHiNNibGT cJIOeIO-baNed 

becaPNe iON Meach OPMIed JI Ohe cJIOeIO Jf Ohe 

PIdeMGTiIg caGGN aId OhaO iO RaN hJKeGeNNGT JQeMbMJad 

if Ohe defiIiOiJI Jf aI ATDS Meached eQeMT 

NHaMOKhJIe.  The NiIOh CiMcPiO acceKOed Ohe fiMNO 

aMgPHeIO aId fJPId Ohe TCPA PIcJINOiOPOiJIaG baNed 

JI FacebJJFXN aMgPHeION.  BPO Ohe NiIOh CiMcPiO OheI 

OJJF Ohe eSOMaJMdiIaMT NOeK Jf deITiIg FacebJJF aIT 

MeGief fMJH Ohe KMJhibiOiJI iO RaN aGGeged OJ haQe 

QiJGaOed aId Rhich iO NPcceNNfPGGT aMgPed RaN 

PIcJINOiOPOiJIaG.  RaOheM OhaI NiHKGT iIQaGidaOiIg Ohe 

TCPAXN PIcJINOiOPOiJIaG KMJhibiOiJI, Ohe NiIOh 

CiMcPiO PIdeMOJJF OJ MeRMiOe Ohe KMJhibiOiJI OJ abMidge 

eQeI HJMe NKeech PIdeM Ohe gPiNe Jf YNeQeMiIgZ Ohe 

NOaOPOJMT eSceKOiJI fJM caGGN Hade OJ cJGGecO 

gJQeMIHeIO debO, 47 U.S.C. ]227(b)(1)(A)(iii). 
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ThaO hJGdiIg OPMIN KMiIciKGeN Jf Ohe FiMNO 

AHeIdHeIO, NeQeMabiGiOT, aId NOaIdiIg JI OheiM 

headN.  CJPMON haQe IJ GiceINe OJ MeRMiOe GaRN OJ 

abMidge HJMe NKeech, aId NeQeMabiGiOT KMiIciKGeN, 

KMJKeMGT PIdeMNOJJd, haQe IJ aKKGicaOiJI heMe.  

FacebJJFXN cJINOiOPOiJIaG chaGGeIge RaN IJO OJ Ohe 

TCPAXN gJQeMIHeIO-debO eSceKOiJI, Rhich IeiOheM 

aKKGied OJ FacebJJF IJM abMidged aIT NKeech.  IINOead, 

FacebJJF RaN NPed fJM QiJGaOiIg[aId chaGGeIged[

Ohe TCPAXN KMJhibiOiJI JI HaFiIg caGGN RiOh aI ATDS, 

Rhich decidedGT dJeN abMidge NKeech.  HaQiIg 

NPcceeded iI iON chaGGeIge OJ OhaO KMJhibiOiJI, Ohe 

KMJKeM cJPMNe RaN fJM Ohe cJPMO OJ iIQaGidaOe Ohe 

KMJhibiOiJI aId OheI Nee RheOheM Ohe MeNO Jf Ohe 

NOaOPOe cJPGd NOaId.  NJOhiIg iI YNeQeMabiGiOTZ JM FiMNO 

AHeIdHeIO KMiIciKGeN eHKJReMed Ohe NiIOh CiMcPiO 

OJ MeRMiOe Ohe KMJhibiOiJI OJ abMidge HJMe NKeech bT 

eSciNiIg a gJQeMIHeIO-debO eSceKOiJI.  The NiIOh 

CiMcPiOXN eSOMaJMdiIaMT deciNiJI fiIdiIg aI AcO Jf 

CJIgMeNN PIcJINOiOPOiJIaG, bPO OheI deITiIg Ohe 

NPcceNNfPG JbEecOiIg KaMOT aGG MeGief bT MeRMiOiIg Ohe 

NOaOPOe OJ baI HJMe NKeech, KGaiIGT HeMiON OhiN CJPMOXN 

MeQieR.  

The NecJId aId cGJNeGT MeGaOed LPeNOiJI cJIceMIN 

Ohe NcJKe Jf Ohe TCPAXN defiIiOiJI Jf aI ATDS.  If Ohe 

TCPAXN NOaOPOJMT KMJhibiOiJI JI caGGN Hade PNiIg aI 

ATDS MeaGGT cJQeMN eQeMT NHaMOKhJIe iI AHeMica, aN 

Ohe NiIOh CiMcPiO haN heGd, OheI cJIOeIO-baNed 

diNcMiHiIaOiJI iN Ohe GeaNO Jf Ohe TCPAXN FiMNO 

AHeIdHeIO KMJbGeHN.  The NiIOh CiMcPiOXN NOaOPOJMT 

iIOeMKMeOaOiJI MeIdeMN Ohe NOaOPOe RiGdGT JQeMbMJad, 

eSOeIdiIg Ohe TCPAXN PK-OJ-$1,500-KeM-caGG KeIaGOT OJ 

caGGN aId OeSON HiGGiJIN Jf AHeMicaIN HaFe RiOh OheiM 

NHaMOKhJIeN eQeMT daT.  FJMOPIaOeGT, Ohe NiIOh 
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CiMcPiOXN IeaMGT GiHiOGeNN QieR Jf RhaO cJINOiOPOeN aI 

ATDS iN RMJIg aN a HaOOeM Jf bJOh baNic NOaOPOJMT 

cJINOMPcOiJI aId cJINOiOPOiJIaG aQJidaIce KMiIciKGeN.  

MJMeJQeM, Ohe NiIOh CiMcPiOXN QieR iN iI acFIJRGedged 

cJIfGicO RiOh Ohe hJGdiIg Jf Ohe ThiMd CiMcPiO aId 

MeacheN a MeNPGO OhaO Ohe D.C. CiMcPiO GabeGed 

YPIMeaNJIabGe,Z YiHKeMHiNNibGe,Z aId YPIOeIabGe.Z  

ACA IntIl D. FCC, 885 F.3d 687, 697-98 (D.C. CiM. 

2018).  ThiN CJPMO NhJPGd gMaIO ceMOiJMaMi OJ MeNJGQe 

OhaO cJIfGicO aId OJ deOeMHiIe Ohe NcJKe aId 

cJINOiOPOiJIaGiOT Jf Ohe TCPAXN HPch-GiOigaOed 

KMJhibiOiJI JI ATDS caGGN.   

The NiIOh CiMcPiOXN deciNiJI iN KMJfJPIdGT RMJIg 

aId KMJfJPIdGT iHKJMOaIO.  IO iIQaGidaOed aI AcO Jf 

CJIgMeNN PIdeM Ohe FiMNO AHeIdHeIO, bPO OheI 

cJIOMaQeIed KMiIciKGe aId KMecedeIO bT deITiIg Ohe 

chaGGeIgiIg KaMOT aIT MeGief aId MeRMiOiIg Ohe NOaOPOe 

OJ KMJhibiO more NKeech.  AId Ohe cJPMO HiNMead a 

fedeMaG NOaOPOe OhaO CJIgMeNN KaNNed OJ OaMgeO IJR-

GaMgeGT-JbNJGeOe OeGeHaMFeOiIg eLPiKHeIO OJ KMJhibiO 

a Ride MaIge Jf NKeech iI OJdaTXN ecJIJHT.  Each 

LPeNOiJI KMeNeIOed iIdeKeIdeIOGT RaMMaION ceMOiJMaMi, 

aId bJOh OJgeOheM cJHKeG iO.  The CJPMO NhJPGd gMaIO 

MeQieR OJ eINPMe cJMMecO aKKGicaOiJI Jf FiMNO 

AHeIdHeIO KMiIciKGeN aId MeNOJMe Ohe TCPA OJ iON 

iIOeIded NcJKe. 

OPINIONS BELOW 

The NiIOh CiMcPiOXN JKiIiJI iN MeKJMOed aO 926 

F.3d 1146 aId MeKMJdPced aO AKK.1-20, aId iON JMdeM 

deITiIg Ohe gJQeMIHeIOXN KeOiOiJI fJM KaIeG MeheaMiIg 

aId MeheaMiIg eI baIc iN PIMeKJMOed aId MeKMJdPced 

aO AKK.21-22.  The diNOMicO cJPMOXN JMdeMN gMaIOiIg 

FacebJJFXN HJOiJIN OJ diNHiNN aMe PIMeKJMOed bPO 
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aQaiGabGe aO 2017 WL 635117 aId 2016 WL 1169365 

aId MeKMJdPced aO AKK.23-52. 

JURISDICTION 

The NiIOh CiMcPiO iNNPed iON JKiIiJI JI JPIe 13, 

2019.  ThaO EPdgHeIO becaHe fiIaG JI APgPNO 22, 

2019, RheI Ohe cJPMO deIied Ohe gJQeMIHeIOXN KeOiOiJI 

fJM KaIeG MeheaMiIg aId MeheaMiIg eI baIc.  ThiN CJPMO 

haN EPMiNdicOiJI PIdeM 28 U.S.C. ]1254(1). 

CONSTITUTIONAL AND STATUTORY 

PROVISIONS INVOLVED 

The FiMNO AHeIdHeIO KMJQideN, iI MeGeQaIO KaMO:  

YCJIgMeNN NhaGG HaFe IJ GaR V abMidgiIg Ohe fMeedJH 

Jf NKeech, JM Jf Ohe KMeNN.Z  U.S. CJINO. aHeId. I. 

The MeGeQaIO KMJQiNiJIN Jf Ohe TCPA, 47 U.S.C. 

]277, aMe MeKMJdPced aO AKK.53-81. 

STATEMENT OF THE CASE 

A. T5e Te9e=5<;e C<;@B:e? P?<AecA6<; AcA 

1. II 1991, Y[a]GHJNO OhiMOT TeaMN agJ, iI Ohe age Jf 

faS HachiIeN aId diaG-PK iIOeMIeOZ aId GJIg befJMe Ohe 

fiMNO NHaMOKhJIeN, CJIgMeNN YOJJF aiH aO PINJGiciOed 

MJbJcaGGNZ bT eIacOiIg Ohe TCPA.  AKK.1-2; Mims D. 

ArroE Fin. SerDs., LLC, 565 U.S. 368, 370-71 (2012) 

(IJOiIg OhaO CJIgMeNN KaNNed Ohe TCPA iI MeNKJINe OJ 

Y[Q]JGPHiIJPN cJINPHeM cJHKGaiION abJPO abPNeN Jf 

OeGeKhJIe OechIJGJgTZ).  The TCPA NPKKGeHeIOed Ohe 

FedeMaG CJHHPIicaOiJIN AcO Jf 1934, 47 U.S.C. ]151 

et seq., aId aHJIg JOheM OhiIgN, HaFeN iO PIGaRfPG fJM 

a KeMNJI OJ KGace caGGN RiOhJPO KMiJM cJINeIO OJ ceGGPGaM 

aId ceMOaiI NKeciaGiUed OeGeKhJIe GiIeN PNiIg a deQice 

caGGed aI YaPOJHaOic OeGeKhJIe diaGiIg NTNOeH.Z  Id. 

]227(b)(1)(A).     
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The NOaOPOe defiIeN aI ATDS aN YeLPiKHeIO 

Rhich haN Ohe caKaciOT[(A) OJ NOJMe JM KMJdPce 

OeGeKhJIe IPHbeMN OJ be caGGed, PNiIg a MaIdJH JM 

NeLPeIOiaG IPHbeM geIeMaOJM; aId (B) OJ diaG NPch 

IPHbeMN.Z  Id. ]227(a)(1).  CJIgMeNN PNed Ohe KhMaNe 

YMaIdJH JM NeLPeIOiaG IPHbeM geIeMaOJMZ OJ addMeNN 

KaMOicPGaM KMJbGeHN KJNed bT Ohe aPOJdiaGiIg 

OechIJGJgT KMeQaGeIO RheI Ohe TCPA RaN eIacOed iI 

1991.  AO OhaO OiHe, YOeGeHaMFeOeMN [ReMe PNiIg] 

aPOJdiaGiIg eLPiKHeIO OhaO eiOheM caGGed IPHbeMN iI 

GaMge NeLPeIOiaG bGJcFN JM diaGed MaIdJH 10-digiO 

NOMiIgN.Z  DomingueH D. Yahoo, Inc. (DomingueH I), 629 

F. AKKXS 369, 372 (3d CiM. 2015).  RaIdJH diaGiIg 

HeaIO OhaO caGGeMN cJPGd Meach aId YOie PKZ PIGiNOed 

aId NKeciaGiUed IPHbeMN, cMJRdiIg Ohe KhJIe GiIeN 

aId KMeQeIOiIg OhJNe IPHbeMN fMJH HaFiIg JM 

MeceiQiIg aIT JOheM caGGN.  See S. ReK. NJ. 102-178, aO 

2 (1991), as reprinted in 1991 U.S.C.C.A.N. 1968, 

1969.  SeLPeIOiaG diaGiIg aGNJ aGGJRed caGGeMN OJ Meach 

eQeMT IPHbeM iI a KaMOicPGaM aMea, cMeaOiIg a 

YKJOeIOiaGGT daIgeMJPNZ NiOPaOiJI iI Rhich IJ 

JPObJPId caGGN (iIcGPdiIg, fJM eSaHKGe, eHeMgeIcT 

caGGN) cJPGd be KGaced.  H.R. ReK. NJ. 102-317, aO 10 

(1991), aDailable at 1991 WL 245201.  AGOhJPgh 

CJIgMeNN haN IJO PKdaOed Ohe TCPA OJ addMeNN 

OechIJGJgicaG chaIgeN, GiFe Ohe MiNe Jf OeSOiIg, cJPMON 

haQe geIeMaGGT iIOeMKMeOed Ohe YcaGG[N]Z KMJNcMibed bT 

Ohe TCPA OJ iIcGPde OeSO HeNNageN.  See Campbell-

EEald Co. D. GomeH, 136 S. CO. 663, 667 (2016). 

2. AN MeGeQaIO heMe, Ohe TCPA cJIOaiIN OhMee 

eSceKOiJIN OJ iON KMJhibiOiJI JI caGGN Hade PNiIg aI 

ATDS.  FiMNO, Ohe NOaOPOe dJeN IJO KMJhibiO ATDS caGGN 

Hade RiOh Ohe MeciKieIOXN YKMiJM eSKMeNN cJINeIO.Z  47 

U.S.C. ]227(b)(1)(A).  WhiGe OhiN eSceKOiJI RaN 
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MeGaOiQeGT NOMaighOfJMRaMd OJ aKKGT iI 1991 RheI HJNO 

OeGeKhJIeN IPHbeMN ReMe GaIdGiIe IPHbeMN OhaO 

chaIged iIfMeLPeIOGT, iO haN becJHe HJMe chaGGeIgiIg 

iI MeceIO TeaMN, aN OeIN Jf HiGGiJIN Jf KhJIe IPHbeMN 

aMe OMaINfeMMed (JM YMecTcGedZ) eQeMT TeaM fMJH JIe 

PNeM OJ aIJOheM RheI KhJIe KGaIN eSKiMe JM PNeMN 

JOheMRiNe chaIge OheiM IPHbeMN.  See SecJId NJOice Jf 

IILPiMT, AdDanced Methods to Target and Eliminate 

UnlaEful Robocalls, 32 FCC Rcd. 6,007, 6,009 _5 

(2017).  AN a MeNPGO, iO iN IJO PIPNPaG OJ diaG Ohe 

IPHbeM Jf a KeMNJI RhJ had giQeI cJINeIO bPO[

becaPNe Ohe IPHbeM haN beeI MecTcGed[iIadQeMOeIOGT 

Meach a diffeMeIO KeMNJI RhJ haN IJO giQeI cJINeIO aO 

Ohe NaHe IPHbeM, eNKeciaGGT becaPNe OheMe iN IJ 

MeGiabGe NJPMce fJM QeMifTiIg Ohe cPMMeIO JRIeMNhiK Jf 

a KaMOicPGaM KhJIe IPHbeM.  SecJId, Ohe TCPA eSceKON 

caGGN YHade fJM eHeMgeIcT KPMKJNeN.Z  47 U.S.C. 

]227(b)(1)(A).  The FCC haN defiIed Ohe OeMH 

YeHeMgeIcTZ OJ HeaI caGGN YHade IeceNNaMT iI aIT 

NiOPaOiJI affecOiIg Ohe heaGOh aId NafeOT Jf 

cJINPHeMN.Z  47 C.F.R. ]64.1200(f)(4).  ThiMd, Ohe 

TCPA eSceKON caGGN YHade NJGeGT OJ cJGGecO a debO JRed 

OJ JM gPaMaIOeed bT Ohe UIiOed SOaOeN.Z  BiKaMOiNaI 

BPdgeO AcO Jf 2015, PPb. L. NJ. 114-74, ]301(a)(1)(A), 

129 SOaO. 584, 588; 47 U.S.C. ]227(b)(1)(A)(iii).   

3. The TCPA iIcGPdeN a KMiQaOe MighO Jf acOiJI OhaO 

caMMieN NPbNOaIOiaG KJOeIOiaG KeIaGOieN.  47 U.S.C. 

]227(b)(3).  A caGGeM RhJ KGaceN a caGG OJ a ceGG KhJIe 

RiOhJPO cJINeIO PNiIg aI ATDS iN NPbEecO OJ aI 

aPOJHaOic $500 NOaOPOJMT KeIaGOT KeM caGG, RiOh OMebGe 

daHageN aQaiGabGe[iIcMeaNiIg Ohe KJOeIOiaG NOaOPOJMT 

KeIaGOT OJ $1,500 KeM caGG[Y[i]f Ohe cJPMO fiIdN OhaO Ohe 

defeIdaIO RiGGfPGGT JM FIJRiIgGTZ cJHHiOOed Ohe 

QiJGaOiJI.  Id. ]227(b)(3)(B)-(C).  The NPbNOaIOiaG 
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NOaOPOJMT KeIaGOieN aQaiGabGe PIdeM OhiN KMiQaOe MighO 

Jf acOiJI haQe Hade Ohe TCPA JIe Jf Ohe HJMe 

fMeLPeIOGT GiOigaOed fedeMaG NOaOPOeN, aId Ohe 

aQaiGabiGiOT Jf fiSed NOaOPOJMT KeIaGOieN OhaO aMgPabGT 

JbQiaOe Ohe Ieed OJ KMJQe iIdiQidPaGiUed daHageN haN 

Hade iO a fMeLPeIO baNiN fJM KPOaOiQe cGaNN acOiJIN.  

See, e.g., Krakauer D. Dish NetEork, L.L.C., 925 F.3d 

643, 655-56 (4Oh CiM. 2019); MaMiNNa A. PJOON, JHello, 

ItIs Me [Please DonIt Sue Me!]K: EFamining the FCCIs 

ODerbroad Calling Regulations Under the TCPA, 82 

BMJJF. L. ReQ. 281, 302-03 (2016) (YReceIO OMeIdN iI 

TCPA GiOigaOiJI NhJR OhaO TCPA GaRNPiON aMe cGJggiIg 

Ohe EPdiciaG NTNOeH.  TheNe GaRNPiON aOOMacO KGaiIOiffNX 

aOOJMIeTN becaPNe OheT fMeLPeIOGT KMJQide GPcMaOiQe 

cGaNN-acOiJI NeOOGeHeIO JKKJMOPIiOieN.Z (fJJOIJOe 

JHiOOed)). 

B. FacABa9 Bac84?<B;d a;d P?<ceed6;4@ 

Be9<D 

1. FacebJJF JKeMaOeN a NJciaG-Hedia NeMQice RiOh 

HJMe OhaI 2.4 biGGiJI PNeMN acMJNN Ohe gGJbe, iIcGPdiIg 

HJMe OhaI 190 HiGGiJI PNeMN iI Ohe UIiOed SOaOeN.  

FacebJJFXN PNeMN cMeaOe KeMNJIaG KMJfiGeN aId NhaMe 

HeNNageN, KhJOJgMaKhN, aId JOheM cJIOeIO RiOh JOheM 

PNeMN.  BecaPNe FacebJJFXN PNeMN JfOeI NhaMe KeMNJIaG 

iIfJMHaOiJI, FacebJJF[GiFe HaIT cJHKaIieN[aGGJRN 

iON PNeMN OJ JKO iI OJ ceMOaiI YeSOMa NecPMiOT feaOPMe[N]Z 

OJ KMJOecO OhaO iIfJMHaOiJI.  AKK.40.  OIe Jf OheNe JKO-

iI NecPMiOT feaOPMeN aGGJRN a PNeM OJ KMJQide a HJbiGe 

OeGeKhJIe IPHbeM fJM FacebJJF OJ cJIOacO Ohe PNeM 

RiOh a OeSO-HeNNage YGJgiI IJOificaOiJIZ OhaO aGeMON Ohe 

PNeM RheI Ohe PNeMXN FacebJJF accJPIO iN acceNNed 

fMJH a KJOeIOiaGGT NPNKiciJPN GJcaOiJI[i.e., a QiMOPaGGT 

MeaG-OiHe HeNNage aGeMOiIg Ohe PNeM OhaO, aO a NKecific 
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OiHe, NJHeJIe aOOeHKOed OJ acceNN Ohe PNeMXN accJPIO 

fMJH aI PIFIJRI deQice JM bMJRNeM.  AKK.40.  If Ohe 

PNeM dJeN IJO MecJgIiUe Ohe GJg-iI aOOeHKO, Ohe 

IJOificaOiJI eIabGeN Ohe PNeM OJ OaFe iHHediaOe acOiJI 

aId NecPMe Ohe accJPIO, OheMebT KMeQeIOiIg iHKMJKeM 

acceNN bT aI PIFIJRI acOJM. 

2. II MaMch 2015, MeNKJIdeIO NJah DPgPid fiGed 

a KPOaOiQe cGaNN acOiJI aGGegiIg OhaO FacebJJF QiJGaOed 

Ohe TCPAXN KMJhibiOiJI JI HaFiIg caGGN PNiIg aI 

ATDS.  AKK.42.  DPgPid aNNeMOed OhaO, aGOhJPgh he 

RaN aId iN IJO a FacebJJF PNeM aId had IeQeM 

KMJQided FacebJJF RiOh hiN KhJIe IPHbeM JM cJINeIO  

(bPO GiFeGT had a MecTcGed IPHbeM aNNJciaOed RiOh 

aIJOheM FacebJJF PNeM), FacebJJF NeIO hiH NeQeMaG, 

NKJMadic GJgiI-IJOificaOiJI OeSO HeNNageN iI 2014 

PNiIg aI ATDS, iI QiJGaOiJI Jf 47 U.S.C. ]227(b)(1)(A).  

AKK.4-5.  The HeNNageN, each PIiLPe, aGeMOed DPgPid 

OhaO aI PIMecJgIiUed bMJRNeM aO a NKecific OiHe 

aOOeHKOed OJ acceNN a FacebJJF accJPIO aNNJciaOed 

RiOh hiN KhJIe IPHbeM:  YYJPM FacebJJF accJPIO RaN 

acceNNed [bT/fMJH] <bMJRNeM> aO <OiHe>.  LJg iI fJM 

HJMe iIfJ.Z  AKK.4.  DPgPid PINPcceNNfPGGT aOOeHKOed 

OJ PINPbNcMibe OJ Ohe FacebJJF aGeMON.  AKK.4-5.   

DPgPidXN KPOaOiQe cGaNN acOiJI agaiINO FacebJJF 

aGGegeN OhaO each Jf OheNe NecPMiOT HeNNageN QiJGaOeN 

Ohe TCPAXN KMJhibiOiJI JI caGGN Hade RiOh aI ATDS.  

AKK.5; AKK.42.  DPgPid aGGeged OhaO Ohe HeNNageN 

ReMe NeIO Qia aI ATDS aId OhaO FacebJJF had acOed 

RiGGfPGGT JM FIJRiIgGT iI NeIdiIg Ohe OeSO HeNNageN, 

aId OhaO he aId Ohe KPOaOiQe cGaNN HeHbeMN ReMe 

OheMefJMe eIOiOGed OJ $1,500 iI OMebGe daHageN fJM each 

HeNNage.  CA9.R.ESceMKON.62-63, __51-53. 
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3. FacebJJF HJQed OJ diNHiNN, MaiNiIg bJOh 

cJINOiOPOiJIaG aId NOaOPOJMT defeINeN OJ DPgPidXN 

aHeIded cJHKGaiIO.1  FacebJJFXN aMgPHeIO OhaO Ohe 

TCPAXN KMJhibiOiJI QiJGaOed Ohe FiMNO AHeIdHeIO 

KMJHKOed Ohe fedeMaG gJQeMIHeIO OJ iIOeMQeIe fJM Ohe 

GiHiOed KPMKJNe Jf defeIdiIg Ohe TCPAXN 

cJINOiOPOiJIaGiOT.  See N.D.CaG.DFO.41-44.  The diNOMicO 

cJPMO gMaIOed FacebJJFXN HJOiJI OJ diNHiNN.  AKK.51-

52.  The cJPMO heGd OhaO DPgPidXN cJIcGPNJMT 

aGGegaOiJIN OhaO FacebJJF PNed aI ATDS ReMe 

iINPfficieIO becaPNe YKGaiIOiffXN JRI aGGegaOiJIN 

NPggeNO diMecO OaMgeOiIg OhaO iN iIcJINiNOeIO RiOh Ohe 

NJMO Jf MaIdJH JM NeLPeIOiaG IPHbeM geIeMaOiJI 

MeLPiMed fJM aI ATDS.Z  AKK.47.  II KaMOicPGaM, 

YDPgPidXN aGGegaOiJIN iIdicaOed OhaO FacebJJFXN GJgiI 

IJOificaOiJI OeSO HeNNageN aMe OaMgeOed OJ NKecific 

KhJIe IPHbeMN aId aMe OMiggeMed bT aOOeHKON OJ GJg iI 

OJ FacebJJF accJPION aNNJciaOed RiOh OhJNe KhJIe 

IPHbeMN.Z  AKK.48.  BecaPNe Ohe diNOMicO cJPMO MPGed 

fJM FacebJJF JI Ohe NcJKe Jf Ohe ATDS, Ohe cJPMO did 

IJO Meach FacebJJFXN FiMNO AHeIdHeIO JbEecOiJIN.  

The diNOMicO cJPMO aGNJ decGiIed OJ Meach FacebJJFXN 

aMgPHeIO OhaO Ohe GJgiI IJOificaOiJIN feGG RiOhiI Ohe 

eHeMgeIcT eSceKOiJI becaPNe OheT cJIQeT iIfJMHaOiJI 

OhaO KMJOecON PNeMN fMJH a KJOeIOiaG cJHKMJHiNe Jf 

OheiM accJPION.  AKK.51. 

4. DPgPid aKKeaGed.  FacebJJF MaiNed iON FiMNO 

AHeIdHeIO aMgPHeION aN aGOeMIaOiQe baNeN OJ affiMH, 

aId Ohe fedeMaG gJQeMIHeIO agaiI GiHiOed iON 

KaMOiciKaOiJI OJ Ohe cJINOiOPOiJIaG iNNPeN.  WhiGe 

                                            
1 The diNOMicO cJPMO had KMeQiJPNGT gMaIOed aI eaMGieM HJOiJI OJ 

diNHiNN RiOhJPO KMeEPdice aId gaQe DPgPid aI JKKJMOPIiOT OJ 

aHeId hiN iIiOiaG cJHKGaiIO.  See AKK.42. 
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DPgPidXN aKKeaG RaN KeIdiIg iI Ohe NiIOh CiMcPiO, Ohe 

cJPMO iNNPed aI JKiIiJI JI Ohe NcJKe Jf Ohe TCPAXN 

ATDS defiIiOiJI iI Marks D. Crunch San Diego, LLC, 

904 F.3d 1041 (9Oh CiM. 2018).  SKecificaGGT, Marks 

addMeNNed YRheOheM, iI JMdeM OJ be aI ATDS, a deQice 

HPNO diaG IPHbeMN geIeMaOed bT a MaIdJH JM 

NeLPeIOiaG IPHbeM geIeMaOJM.Z  Id. aO 1050.  The NiIOh 

CiMcPiO PGOiHaOeGT cJIcGPded YOhaO Ohe NOaOPOJMT 

defiIiOiJI Jf ATDS iN IJO GiHiOed OJ deQiceN RiOh Ohe 

caKaciOT OJ caGG IPHbeMN KMJdPced bT a WMaIdJH JM 

NeLPeIOiaG IPHbeM geIeMaOJM,X bPO aGNJ iIcGPdeN 

deQiceN RiOh Ohe caKaciOT OJ diaG NOJMed IPHbeMN 

aPOJHaOicaGGT.Z  Id. aO 1052.  II MeachiIg OhaO 

cJIcGPNiJI, Ohe NiIOh CiMcPiO eSKMeNNGT diNagMeed RiOh 

Ohe ThiMd CiMcPiOXN cJIcGPNiJI YOhaO a deQice HPNO be 

abGe OJ geIeMaOe MaIdJH JM NeLPeIOiaG IPHbeMN iI 

JMdeM OJ LPaGifT aN aI ATDS.Z  Id. aO 1052 I.8. 

The NiIOh CiMcPiO MeceiQed NPKKGeHeIOaG bMiefiIg 

heMe JI Marks, aId OheI MeQeMNed Ohe diNOMicO cJPMOXN 

deciNiJI.  AN OJ Ohe NOaOPOJMT iNNPe, Ohe cJPMO 

acFIJRGedged FacebJJFXN aMgPHeIO OhaO, if Marks 

YHeaI[N] RhaO iO NaTN,Z iO RJPGd NReeK iI YPbiLPiOJPN 

deQiceN aId cJHHJIKGace cJINPHeM 

cJHHPIicaOiJINZ[iIcGPdiIg aIT OeSO HeNNage JM caGG 

KGaced fMJH aIT HJdeMI NHaMOKhJIe.  AKK.7.  The 

NiIOh CiMcPiO IeQeMOheGeNN MeaffiMHed Marks aId heGd 

OhaO DPgPidXN aGGegaOiJIN ReMe NPfficieIO OJ NaOiNfT Ohe 

NiIOh CiMcPiOXN YgGJNN JI Ohe NOaOPOJMT OeSO.Z  AKK.8-9.  

BecaPNe Ohe NiIOh CiMcPiO cJIcGPded OhaO Ohe 

TCPAXN KMJhibiOiJI JI caGGN fMJH aI ATDS RJPGd 

eIcJHKaNN FacebJJFXN GJgiI-IJOificaOiJI HeNNageN, 

Ohe cJPMO had OJ Meach Ohe LPeNOiJI Jf Ohe KMJhibiOiJIXN 

cJINOiOPOiJIaGiOT.  AGOhJPgh FacebJJF MaiNed bMJadeM 
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FiMNO AHeIdHeIO JbEecOiJIN OJ Ohe KMJhibiOiJI[

IaHeGT, OhaO Ohe NiIOh CiMcPiOXN bMJad cJIceKOiJI Jf 

aI ATDS iI Marks MeIdeMN Ohe KMJhibiOiJI YRiGdGT 

JQeMbMJad,Z CA9.SPKKG.BM.28, Ohe NiIOh CiMcPiO 

fJcPNed iON FiMNO AHeIdHeIO aIaGTNiN eScGPNiQeGT JI 

FacebJJFXN aMgPHeIO OhaO Ohe gJQeMIHeIO-debO-

cJGGecOiJI eSceKOiJI OhaO CJIgMeNN added iI 2015 

MeIdeMed Ohe TCPAXN KMJhibiOiJI cJIOeIO-baNed.  

AKK.11-12.  The NiIOh CiMcPiO MeaNJIed OhaO becaPNe 

Ohe gJQeMIHeIO-debO-cJGGecOiJI eSceKOiJI YOaMgeON 

NKeech baNed JI iON cJHHPIicaOiQe cJIOeIO, Ohe 

eSceKOiJI iN cJIOeIO-baNed aId NPbEecO OJ NOMicO 

NcMPOiIT.Z  AKK.11-12.  The cJPMO OheI heGd OhaO Ohe 

gJQeMIHeIO-debO-cJGGecOiJI eSceKOiJI iN YiINPfficieIOGT 

OaiGJMed OJ adQaIce Ohe gJQeMIHeIOXN iIOeMeNON iI 

KMJOecOiIg KMiQacT JM Ohe KPbGic fiNcZ aId NJ faiGN NOMicO 

NcMPOiIT.  AKK.18.   

The NiIOh CiMcPiO acceKOed FacebJJFXN aMgPHeIO 

OhaO Ohe gJQeMIHeIO-debO eSceKOiJI MeIdeMed Ohe 

TCPAXN KMJhibiOiJI JI caGGN fMJH aI ATDS 

PIcJINOiOPOiJIaG, bPO OheI KMJceeded OJ deIT 

FacebJJF aIT MeGief PIdeM Ohe gPiNe Jf NeQeMabiGiOT 

aIaGTNiN.  The NiIOh CiMcPiO KMJceeded JI Ohe KMeHiNe 

OhaO Ohe gJQeMIHeIO-debO-cJGGecOiJI eSceKOiJI, MaOheM 

OhaI Ohe KMJhibiOiJI, RaN PIcJINOiOPOiJIaG (eQeI 

OhJPgh Ohe eSceKOiJI dJeN IJO KMJhibiO aIT NKeech, 

dJeN IJO aKKGT OJ FacebJJF, aId iN IJO RhaO FacebJJF 

chaGGeIged).  BaNed JI Ohe HiNOaFeI KMeHiNe OhaO Ohe 

eSceKOiJI RaN RhaO RaN PIcJINOiOPOiJIaG, Ohe NiIOh 

CiMcPiO fJPId Ohe YPIcJINOiOPOiJIaG eSceKOiJIZ 

NeQeMabGe fMJH Ohe MeNO Jf Ohe NOaOPOe, iIcGPdiIg Ohe 

NKeech-abMidgiIg KMJhibiOiJI OhaO FacebJJF acOPaGGT 

chaGGeIged.  AKK.19-20.  ThPN, aGOhJPgh Ohe NiIOh 

CiMcPiO agMeed RiOh FacebJJF OhaO Ohe gJQeMIHeIO-



12 

debO-cJGGecOiJI eSceKOiJI caPNed YOhe TCPA [OJ] IJR 

faQJM[]Z JIe OTKe Jf YNKeechZ JQeM aIJOheM baNed JI iON 

cJIOeIO, Ohe cJPMO gaQe FacebJJF IJ MeGief.  AKK.11.  II 

facO, Ohe NiIOh CiMcPiOXN NeQeMabiGiOT aKKMJach 

broadened Ohe TCPAXN NKeech MeNOMicOiJIN OJ abMidge 

HJMe NKeech. 

The gJQeMIHeIO fiGed a KeOiOiJI fJM KaIeG 

MeheaMiIg aId MeheaMiIg eI baIc JI Ohe cJINOiOPOiJIaG 

iNNPe, aMgPiIg OhaO YOhe KaIeG HiNaKKMeheIded a 

LPeNOiJI Jf eSceKOiJIaG iHKJMOaIce RheI iO 

eMMJIeJPNGT iIQaGidaOed KaMO Jf aI AcO Jf CJIgMeNN.Z  

U.S.RehXg.PeO.1.  The gJQeMIHeIO acFIJRGedged OhaO 

FacebJJFXN chaGGeIged Ohe cJINOiOPOiJIaGiOT Jf Ohe 

TCPAXN KMJhibiOiJI, IJO Ohe gJQeMIHeIO-debO-

cJGGecOiJI eSceKOiJI, id. aO 14, aId OhaO iI PNiIg 

NeQeMabiGiOT aIaGTNiN OJ deIT MeGief OJ FacebJJF, Ohe 

cJPMO had effecOiQeGT MeIdeMed aI adQiNJMT JKiIiJI.  

The gJQeMIHeIOXN eSOMaJMdiIaMT NJGPOiJI RaN OJ 

NPggeNO OhaO Ohe KaIeG YNhJPGd haQe NOaMOed RiOh Ohe 

NeQeMabiGiOT aIaGTNiNZ befJMe addMeNNiIg Ohe NOaOPOeXN 

cJINOiOPOiJIaGiOT.  Id. aO 6.  The cJPMO deIied Ohe 

gJQeMIHeIOXN KeOiOiJI JI APgPNO 22, 2019.  AKK.21-22. 

REASONS FOR GRANTING THE PETITION 

ThiN KeOiOiJI MaiNeN ORJ eSceKOiJIaGGT iHKJMOaIO, 

iIOeMMeGaOed LPeNOiJIN iIQJGQiIg Ohe cJINOiOPOiJIaGiOT 

aId NcJKe Jf Ohe TCPA, JIe Jf Ohe HJNO fMeLPeIOGT 

GiOigaOed fedeMaG NOaOPOeN.  TJ NaT OhaO Ohe deciNiJI 

beGJR RiGG caMMT eSOMaJMdiIaMT KMacOicaG cJINeLPeIceN 

iN aI PIdeMNOaOeHeIO. 

BJOh LPeNOiJIN KMeNeIOed aMe iIdeKeIdeIOGT 

ceMORJMOhT, aId OJgeOheM OheT cJHKeG MeQieR.  FiMNO, 

Ohe NiIOh CiMcPiO fJGGJRed PK Ohe gMaQe aId deGicaOe 

OaNF Jf decGaMiIg aI AcO Jf CJIgMeNN PIcJINOiOPOiJIaG 
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RiOh Ohe eQeI HJMe eSOMaJMdiIaMT NOeK Jf deITiIg aIT 

MeGief OJ Ohe KaMOT NPcceNNfPGGT chaGGeIgiIg Ohe 

NOaOPOeXN cJINOiOPOiJIaGiOT.  BJOh NOeKN iI OhaO KMJceNN 

EPNOifT OhiN CJPMOXN MeQieR.  The deOeMHiIaOiJI OhaO aI 

AcO Jf CJIgMeNN QiJGaOeN Ohe CJINOiOPOiJI aGHJNO 

aGRaTN HeMiON OhiN CJPMOXN KGeIaMT MeQieR.  BPO iI 

MeachiIg OhaO cJIcGPNiJI aId OheI deITiIg FacebJJF 

aIT MeGief bT MeRMiOiIg Ohe TCPA OJ abMidge eQeI HJMe 

NKeech, Ohe NiIOh CiMcPiO KGaiIGT iIQeMOed FiMNO 

AHeIdHeIO KMiIciKGeN.  The NiIOh CiMcPiO GJNO NighO 

Jf bJOh RhaO FacebJJF had chaGGeIged aN 

PIcJINOiOPOiJIaG (Ohe TCPAXN KMJhibiOiJI JI caGGN fMJH 

aI ATDS, Rhich iN, IJO cJiIcideIOaGGT, RhaO KGaiIOiffN 

aGGeged OhaO FacebJJF QiJGaOed) aId Ohe KMJKeM aId 

KMJKeMGT GiHiOed MJGe Jf a fedeMaG cJPMO iI MeHedTiIg a 

FiMNO AHeIdHeIO QiJGaOiJI.  HaQiIg fJPId Ohe TCPAXN 

KMJhibiOiJI OJ be aI PIcJINOiOPOiJIaG abMidgeHeIO Jf 

NKeech, Ohe NiIOh CiMcPiO NhJPGd haQe iIQaGidaOed Ohe 

KMJhibiOiJI.  IO had IJ GiceINe OJ MeRMiOe Ohe NOaOPOe OJ 

bMJadeI Ohe PIcJINOiOPOiJIaG KMJhibiOiJI bT 

eGiHiIaOiIg aI eSceKOiJI OhaO FacebJJF IeQeM 

chaGGeIged aId did IJO abMidge aITJIeXN NKeech.  The 

NiIOh CiMcPiOXN deciNiJI cJIOMaQeIeN IPHeMJPN 

KMecedeION Jf OhiN CJPMO aId JOheM ciMcPiON aIaGTUiIg 

FiMNO AHeIdHeIO chaGGeIgeN iI aIaGJgJPN cJIOeSON.  

ThiN CJPMOXN iIOeMQeIOiJI iN IeceNNaMT OJ cJMMecO OhiN 

egMegiJPN eMMJM Jf cJINOiOPOiJIaG diHeINiJI.     

ThiN CJPMOXN iIOeMQeIOiJI iN GiFeRiNe Ieeded OJ 

MeNJGQe Ohe acFIJRGedged ciMcPiO cJIfGicO MegaMdiIg Ohe 

ATDS defiIiOiJI.  IIdeed, Ohe NcJKe Jf Ohe ATDS 

defiIiOiJI iN iIeSOMicabGT iIOeMORiIed RiOh Ohe 

cJINOiOPOiJIaG iNNPeN.  IO iN haMd OJ HeaIiIgfPGGT 

addMeNN Ohe cJINOiOPOiJIaGiOT Jf a KMJhibiOiJI JI ATDS 

caGGN RiOhJPO fiMNO FIJRiIg RheOheM aI ATDS MefeMN OJ 



14 

a NHaGG PIiQeMNe Jf MaKidGT JbNJGeNciIg MJbJcaGGiIg 

HachiIeN JM QiMOPaGGT eQeMT HJdeMI NHaMOKhJIe.  

MJMeJQeM, aN FacebJJF haN cJINiNOeIOGT aMgPed, if Ohe 

GaOOeM QieR iN cJMMecO, OheI Ohe TCPAXN cJIOeIO-baNed 

diNcMiHiIaOiJI iN Ohe GeaNO Jf iON FiMNO AHeIdHeIO 

defecON, aN Ohe NOaOPOe RJPGd be RiGdGT JQeMbMJad.  The 

NiIOh CiMcPiOXN aOeSOPaG cJINOMPcOiJI Jf Ohe ATDS 

defiIiOiJI OhPN IJO JIGT cJIfGicON RiOh Ohe beOOeM 

MeaNJIed QieRN Jf Ohe ThiMd aId D.C. CiMcPiON, bPO iO 

eSaceMbaOeN Ohe NOaOPOeXN cJINOiOPOiJIaG difficPGOieN.  

The NOaOPOJMT LPeNOiJI haN eIJMHJPN KMacOicaG 

cJINeLPeIceN, aN AHeMicaIN deNeMQe OJ FIJR RheOheM 

OheT haQe beeI iIadQeMOeIOGT OJOiIg ATDSN aMJPId iI 

OheiM KJcFeON aId KPMNeN aId MiNFiIg $1,500-a-caGG 

fiIeN.  II NhJMO, bJOh LPeNOiJIN KMeNeIOed aMe 

iIdeKeIdeIOGT ceMORJMOhT aId gMaIOiIg bJOh 

LPeNOiJIN RiGG aGGJR Ohe CJPMO OJ fPGGT cJINideM bJOh 

iNNPeN aId KJOeIOiaGGT aQJid Ohe cJINOiOPOiJIaG 

LPeNOiJIN aGOJgeOheM.  ThiN CJPMO NhJPGd gMaIO MeQieR 

JI bJOh LPeNOiJIN KMeNeIOed. 

I. T5e C<B?A S5<B9d G?a;A Ce?A6<?a?6 T< B?6;4 

T5e N6;A5 C6?cB6A I; L6;e W6A5 T56@ C<B?AH@ 

F6?@A A:e;d:e;A JB?6@=?Bde;ce. 

The NiIOh CiMcPiO deciNiJI beGJR cJHHiOOed bJOh 

NOaOPOJMT aId cJINOiOPOiJIaG eMMJMN, bPO iO did geO JIe 

iHKJMOaIO OhiIg MighO:  Ohe TCPA KMJhibiOiJI JI ATDS 

caGGN OhaO FacebJJF iN aGGeged OJ haQe QiJGaOed iN a 

cJIOeIO-baNed MeNOMicOiJI JI NKeech becaPNe iO KGaiIGT 

YdMaRN diNOiIcOiJIN baNed JI Ohe HeNNage a NKeaFeM 

cJIQeTN.Z  Reed D. ToEn of Gilbert, 135 S. CO. 2218, 

2227 (2015).  TJ deOeMHiIe RheOheM Ohe TCPAXN 

KMJhibiOiJI aKKGieN, JIe HPNO cJINideM Ohe cJIOeIO Jf 

Ohe caGG, iIcGPdiIg RheOheM iO RaN YHade fJM 
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eHeMgeIcT KPMKJNeNZ JM YOJ cJGGecO a debO JRed OJ JM 

gPaMaIOeed bT Ohe UIiOed SOaOeN,Z 47 U.S.C. ]227(b).  

If Ohe caGG NeeFN OJ aGeMO Ohe MeciKieIO Jf aI eHeMgeIcT 

JM OJ cJGGecO a gJQeMIHeIO debO, Ohe caGG iN KeMHiNNibGe.  

If Ohe caGG addMeNNeN IJI-eHeMgeIcT HaOOeMN, PMgeN 

Ohe MeNiNOeIce Jf gJQeMIHeIO-debO cJGGecOiJIN, JM 

addMeNNeN QiMOPaGGT aIT JOheM NPbEecO, iO iN QeMbJOeI.    

ThaO FiId Jf cJIOeIO-baNed MeNOMicOiJI Jf NKeech iN 

KGaiIGT PIcJINOiOPOiJIaG.  See McCullen D. CoakleG, 

573 U.S. 464, 479 (2014) (a NOaOPOe YRJPGd be cJIOeIO 

baNed if iO MeLPiMe[N] eIfJMceHeIO aPOhJMiOieN OJ 

eSaHiIe Ohe cJIOeIO Jf Ohe HeNNage OhaO iN cJIQeTed 

OJ deOeMHiIe RheOheM a QiJGaOiJI haN JccPMMedZ).  ThiN 

CJPMO haN Hade cMTNOaG cGeaM OhaO Ohe gJQeMIHeIO 

YhaN IJ KJReM OJ MeNOMicO eSKMeNNiJI becaPNe Jf iON 

HeNNage, iON ideaN, iON NPbEecO HaOOeM, JM iON cJIOeIO.Z  

Reed, 135 S. CO. aO 2226.  AccJMdiIgGT, GaRN OhaO 

YOaMgeO NKeech baNed JI iON cJHHPIicaOiQe cJIOeIO,Z 

YaKKG[T] OJ KaMOicPGaM NKeech becaPNe Jf Ohe OJKic 

diNcPNNed JM Ohe idea JM HeNNage eSKMeNNed,Z JM 

YdMaR[] diNOiIcOiJIN baNed JI Ohe HeNNage a NKeaFeM 

cJIQeTNZ aMe YKMeNPHKOiQeGT PIcJINOiOPOiJIaGZ aId 

HaT be EPNOified YJIGT if Ohe gJQeMIHeIO KMJQeN OhaO 

OheT aMe IaMMJRGT OaiGJMed OJ NeMQe cJHKeGGiIg NOaOe 

iIOeMeNON.Z  Id. aO 2226-27.  AN Ohe NiIOh CiMcPiO 

MecJgIiUed, Ohe eSOeIO OJ Rhich Ohe TCPAXN KMJhibiOiJI 

JI ATDS caGGN aKKGieN deKeIdN YeScGPNiQeGT JI Ohe 

KPMKJNe aId cJIOeIO Jf Ohe caGG.Z  AKK.14.  MJMeJQeM, 

haQiIg MecJgIiUed OhaO Ohe TCPAXN cJIOeIO-baNed 

NKeech MeNOMicOiJI OMiggeMN heighOeIed NcMPOiIT, Ohe 

NiIOh CiMcPiO NLPaMeGT MeEecOed Ohe gJQeMIHeIOXN 

effJMON OJ EPNOifT iO aN a IaMMJRGT OaiGJMed effJMO OJ 

fPMOheM cJHKeGGiIg iIOeMeNON.  AKK.14-18.    
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WhiGe Ohe NiIOh CiMcPiO RaN eHiIeIOGT cJMMecO OJ 

MecJgIiUe OhaO Ohe TCPAXN cJIOeIO-baNed KMJhibiOiJI 

JI ATDS caGGN RaN PIcJINOiOPOiJIaG, iO OheI Hade a 

cMiOicaG HiNNOeK.  The NiIOh CiMcPiO KMJceeded aN if aGG 

OhaO RaN PIcJINOiOPOiJIaG RaN Ohe NKeech-KeMHiOOiIg 

gJQeMIHeIO-debO-cJGGecOiJI eSceKOiJI, MaOheM OhaI Ohe 

NKeech-abMidgiIg KMJhibiOiJI JI ATDS caGGN.  AKK.15 

(cJIdeHIiIg YOhe debO-cJGGecOiJI eSceKOiJI[

not V Ohe TCPA JQeMaGGZ).  ThPN, baNed JI Ohe 

HiNOaFeI KMeHiNe OhaO Ohe gJQeMIHeIO-debO-cJGGecOiJI 

eSceKOiJI RaN RhaO RaN PIcJINOiOPOiJIaG, Ohe NiIOh 

CiMcPiO KMJceeded OJ aIaGTUe RheOheM Ohe eFception 

cJPGd be YNeQeMedZ fMJH Ohe NOaOPOe, MaOheM OhaI 

RheOheM Ohe prohibition NhJPGd be iIQaGidaOed.  

AKK.19-20.  The NiIOh CiMcPiO bMeeUiGT cJIcGPded OhaO 

Ohe gJQeMIHeIO-debO-cJGGecOiJI eSceKOiJI cJPGd be 

NeQeMed RiOhJPO dJiIg daHage OJ YOhe fPIdaHeIOaG 

KPMKJNe Jf Ohe TCPAZ NiIce Ohe eSceKOiJI RaN a 

MeGaOiQeGT MeceIO addiOiJI OJ Ohe NOaOPOe aId becaPNe 

Ohe TCPA iIcGPdeN a NeQeMabiGiOT KMJQiNiJI.  AKK.19-

20. 

The NiIOh CiMcPiOXN aIaGTNiN iN deeKGT fGaRed aN a 

HaOOeM Jf NeQeMabiGiOT dJcOMiIe aId FiMNO AHeIdHeIO 

KMiIciKGeN.  FiMNO, bT NOaMOiIg fMJH Ohe HiNOaFeI 

KMeHiNe OhaO Ohe NKeech-KeMHiOOiIg gJQeMIHeIO-debO-

cJGGecOiJI eSceKOiJI RaN PIcJINOiOPOiJIaG, Ohe NiIOh 

CiMcPiO Meached aI PIOeIabGe cJIcGPNiJI.  FacebJJF 

IeQeM chaGGeIged Ohe cJINOiOPOiJIaGiOT Jf Ohe 

gJQeMIHeIO-debO-cJGGecOiJI eSceKOiJI aN NPch.  

FacebJJFXN NecPMiOT OeSON dJ IJO eQeI iHKGicaOe Ohe 

eSceKOiJI, aId DPgPid IeQeM accPNed FacebJJF Jf 

QiJGaOiIg iO.  IINOead, RhaO DPgPid aGGegeN OhaO 

FacebJJF QiJGaOed aId RhaO FacebJJF chaGGeIged aN 

PIcJINOiOPOiJIaG RaN Ohe TCPAXN baNic KMJhibiOiJI JI 
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ATDS caGGN.  TJ be NPMe, FacebJJF aMgPed OhaO Ohe 

gJQeMIHeIO-debO-cJGGecOiJI eSceKOiJI (aGJIg RiOh Ohe 

eHeMgeIcT eSceKOiJI aId Ohe FCCXN aPOhJMiOT OJ 

eSeHKO caGGN deeHed OJ adQaIce Ohe TCPAXN KPMKJNeN, 

47 U.S.C. ]227(b)(2)(B)) MeIdeMed Ohe KMJhibiOiJI 

cJIOeIO-baNed aId PIcJINOiOPOiJIaG.  BPO iO RaN 

aGRaTN Ohe NKeech-MeNOMicOiIg KMJhibiOiJI OhaO 

FacebJJF aNNaiGed aN PIcJINOiOPOiJIaG, aN eQeI Ohe 

gJQeMIHeIO MecJgIiUed iI iON MeheaMiIg KeOiOiJI.  

U.S.RehXg.PeO.14.  HaQiIg KMeQaiGed JI OhaO 

aMgPHeIO, FacebJJF RaN eIOiOGed OJ haQe Ohe 

KMJhibiOiJI iIQaGidaOed, RiOh Ohe JIGT MeHaiIiIg 

NeQeMabiGiOT LPeNOiJI beiIg RheOheM aITOhiIg eGNe iI 

Ohe NOaOPOe NhJPGd faGG aGJIg RiOh Ohe KMJhibiOiJI. 

WhaO Ohe NiIOh CiMcPiO eIgaged iI RaN IJO 

YNeQeMabiGiOTZ aIaGTNiN aO aGG, bPO a RhJGGT iHKMJKeM 

eSeMciNe iI MeRMiOiIg a NOaOPOe OJ eSciNe Ohe JIe OhiIg 

iI Ohe NOaOPOe OhaO NPMeGT did IJO QiJGaOe Ohe FiMNO 

AHeIdHeIO[a NKeech-KeMHiOOiIg eSceKOiJI[aId OJ 

bMJadeI Ohe KMJhibiOiJI OJ abMidge HJMe NKeech OhaI 

Ohe AcO iO decGaMed PIcJINOiOPOiJIaG.  BT bMJadeIiIg 

Ohe NKeech KMJhibiOiJI, Ohe NiIOh CiMcPiO IJO JIGT 

ReIO beTJId aIT KMJKeM aKKGicaOiJI Jf NeQeMabiGiOT 

dJcOMiIe, bPO OPMIed FiMNO AHeIdHeIO KMiIciKGeN JI 

OheiM head.     

The FiMNO AHeIdHeIO KMJQideN OhaO YCJIgMeNN 

NhaGG HaFe IJ GaR V abMidgiIg Ohe fMeedJH Jf 

NKeech.Z  U.S. CJINO. aHeId. I.  NeedGeNN OJ NaT, OhiN 

AHeIdHeIO KMJhibiON GaRN OhaO abMidge JM MeNOMicO 

NKeech JI Ohe baNiN Jf cJIOeIO JM QieRKJiIO.  

ESceKOiJIN OhaO aGGJR ceMOaiI NKeech OJ aQJid Ohe 

ceINJMXN Meach HaT MeIdeM Ohe ceINJMNhiK OhaO acOPaGGT 
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JccPMN PIcJINOiOPOiJIaG, bPO Ohe eSceKOiJIN aMe IJO 

RhaO MPI afJPG Jf Ohe FiMNO AHeIdHeIO.  

II MecJgIiOiJI Jf OhiN baNic KMiIciKGe Jf FiMNO 

AHeIdHeIO GaR, OhiN CJPMO haN MeKeaOedGT MeHedied 

a FiMNO AHeIdHeIO QiJGaOiJI bT iIQaGidaOiIg Ohe 

PIcJINOiOPOiJIaG MeNOMicOiJI[IJO Ohe eSceKOiJI.  II 

Reed D. ToEn of Gilbert, fJM eSaHKGe, Ohe CJPMO 

addMeNNed Ohe TJRI Jf GiGbeMOXN YSigI CJde.Z  The 

GiGbeMO cJde HiMMJMed Ohe TCPAXN NOMPcOPMe:  iO 

cJIOaiIed a bGaIFeO YKMJhibiO[iJI]Z JI YOhe diNKGaT Jf 

JPOdJJM NigIN aITRheMe RiOhiI Ohe TJRI,Z bPO OheI 

iIcGPded a NeMieN Jf YeSeHKOiJIN.Z  Reed, 135 S. CO. aO 

2224.  TheNe eSeHKOiJIN aGGJRed Ohe diNKGaT Jf ceMOaiI 

OTKeN Jf NigIN YJI Ohe baNiN Jf RheOheM a NigI cJIQeTNZ 

a KaMOicPGaM YHeNNage.Z  Id. aO 2227.  AN OhiN CJPMO 

eSKGaiIed, Ohe YTJRIXN Sign Code [RaN] cJIOeIO baNed 

JI iON faceZ becaPNe Ohe eSiNOeIce Jf Ohe QaMiJPN 

eSeHKOiJIN HeaIO Ohe KMJhibiOiJI JI Ohe diNKGaT Jf 

JPOdJJM NigIN YOhaO aKKGT OJ aIT giQeI 

NigI V deKeId[N] eIOiMeGT JI Ohe cJHHPIicaOiQe 

cJIOeIO Jf Ohe NigI.Z  Id. (eHKhaNiN added).  The CJPMO 

NPbEecOed Ohe SigI CJde OJ NOMicO NcMPOiIT, cJIcGPdiIg 

OhaO Ohe eSiNOeIce Jf Ohe QaMiJPN eSceKOiJIN fMJH Ohe 

CJdeXN bGaIFeO baI MeIdeMed Ohe SigI CJde 

YhJKeGeNNGT PIdeMiIcGPNiQe.Z  Id. aO 2231.  The CJPMO 

OheI iIQaGidaOed Ohe SigI CJde, IJO JIce NPggeNOiIg 

OhaO iO HighO cPMe Ohe FiMNO AHeIdHeIO KMJbGeH bT 

Y[e]SciNiIg Ohe V eSceKOiJI[N]Z OJ YKMeNeMQe[] Ohe 

fPIdaHeIOaG KPMKJNeZ Jf Ohe SigI CJde aId MeNOJMe a 

YcJIOeIO-IePOMaGZ SigI CJde.  AKK.20.  

ThiN CJPMOXN JOheM FiMNO AHeIdHeIO deciNiJIN 

haQe chaMOed a NiHiGaM cJPMNe, MecJgIiUiIg OhaO RheI 

a gJQeMIHeIO eIacON a bMJad KMJhibiOiJI JI NKeech, 
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bPO OheI eSeHKON ceMOaiI OTKeN Jf NKeech fMJH OhaO 

KMJhibiOiJI baNed JI Ohe cJIOeIO Jf Ohe NKeech, OhaO 

Ohe NOaOPOJMT prohibition[IJO Ohe eFception[iN 

NPbEecO OJ NOMicO NcMPOiIT aId iIQaGidaOiJI PIdeM Ohe 

FiMNO AHeIdHeIO.  See, e.g., BroEn D. EntmIt Merchs. 

AssIn, 564 U.S. 786, 805 (2011); Sorrell D. IMS Health 

Inc., 564 U.S. 552, 563-64, 580 (2011); Greater NeE 

Orleans Broad. AssIn D. United States, 527 U.S. 173, 

189-90 (1999); Rubin D. Coors BreEing Co., 514 U.S. 

476, 488-91 (1995); CitG of Ladue D. Gilleo, 512 U.S. 

43, 53 (1994); CitG of Cincinnati D. DiscoDerG NetEork, 

Inc., 507 U.S. 410, 430-31 (1993); Ark. WritersI Project, 

Inc. D. Ragland, 481 U.S. 221, 233 (1987); Minneapolis 

Star & Tribune Co. D. Minn. CommIr of ReDenue, 460 

U.S. 575, 592-93 (1983); First NatIl Bank of Bos. D. 

Bellotti, 435 U.S. 765, 794-95 (1978). 

The QaNO HaEJMiOT Jf Ohe CJPMON Jf AKKeaGN haQe 

GiFeRiNe beeI faiOhfPG OJ FiMNO AHeIdHeIO QaGPeN 

RheI aIaGTUiIg FiMNO AHeIdHeIO chaGGeIgeN OJ 

NOaOPOeN, NOMiFiIg dJRI Ohe NKeech-MeNOMicOiQe 

KMJhibiOiJIN, MaOheM OhaI eSciNiIg NKeech-KeMHiOOiIg 

eSceKOiJIN OJ bMJadeI Ohe abMidgeHeIO.  See, e.g., 

Willson D. CitG of Bel-Nor, 924 F.3d 995, 1000, 1004 

(8Oh CiM. 2019); Rappa D. NeE Castle CtG., 18 F.3d 

1043 (3Md CiM. 1994); id. aO 1079-80 (AGiOJ, J., 

cJIcPMMiIg); Dimmitt D. CitG of ClearEater, 985 F.2d 

1565, 1572 (11Oh CiM. 1993); MattheEs D. ToEn of 

Needham, 764 F.2d 58, 61 (1NO CiM. 1985) (RJNeII, 

BMeTeM, aId TJMMPeGGa, JJ.); Beckerman D. CitG of 

Tupelo, 664 F.2d 502, 513 (5Oh CiM. UIiO A 1981).   

The ThiMd CiMcPiOXN deciNiJI iI Rappa aKKGied Ohe 

HaEJMiOT aKKMJach IJORiOhNOaIdiIg a bMJad 

NeQeMabiGiOT cGaPNe.  TheMe, Ohe ThiMd CiMcPiO 
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addMeNNed Ohe cJINOiOPOiJIaGiOT Jf a DeGaRaMe 

JMdiIaIce NiHiGaM OJ bJOh Ohe TJRI Jf GiGbeMOXN SigI 

CJde aId Ohe TCPA iI OhaO iO geIeMaGGT KMJhibiOed a 

HediPH Jf NKeech (NigIN IeaM NOaOe highRaTN) bPO 

eSeHKOed NigIN adQeMOiNiIg YGJcaG iIdPNOMieN, 

HeeOiIgN, bPiGdiIgN, hiNOJMicaG HaMFeMN aId 

aOOMacOiJIN.Z  18 F.3d aO 1043.  AfOeM hJGdiIg OhaO Ohe 

NOaOPOe RaN aI PIcJINOiOPOiJIaG cJIOeIO-baNed 

MeNOMicOiJI Jf NKeech, Ohe cJPMO addMeNNed RheOheM 

NeQeMabiGiOT RJPGd be aI aKKMJKMiaOe MeHedT iI GighO 

Jf aI eSKMeNN NeQeMabiGiOT cGaPNe.  See id. aO 1072.  The 

ThiMd CiMcPiO MecJgIiUed OhaO YOhe MeNO Jf Ohe NOaOPOe 

cJPGd NPMeGT fPIcOiJI iIdeKeIdeIOGTZ if Ohe eSeHKOiJIN 

ReMe NeQeMed, bPO IJIeOheGeNN decGiIed OJ adJKO a 

MeHedT OhaO RJPGd KMJhibiO HJMe NKeech becaPNe iO 

RJPGd be iIcJINiNOeIO RiOh Ohe baNic KMiIciKGe OhaO Ohe 

FiMNO AHeIdHeIO KMJhibiON Ohe abMidgeHeIO Jf 

NKeech.  Id. aO 1072-73.  

UIfJMOPIaOeGT, Ohe NiIOh CiMcPiOXN eMMJIeJPN 

YNeQeMabiGiOTZ aIaGTNiN dJeN IJO NOaId aGJIe.  WeeFN 

befJMe Ohe NiIOh CiMcPiOXN MPGiIg, Ohe FJPMOh CiMcPiO 

addMeNNed Ohe cJINOiOPOiJIaGiOT Jf Ohe TCPAXN cJIOeIO-

baNed NKeech MeNOMicOiJI iI American Association of 

Political Consultants, Inc. D. FCC, 923 F.3d 159 (4Oh 

CiM. 2019).  The FJPMOh CiMcPiO GiFeRiNe cJIcGPded OhaO 

Ohe gJQeMIHeIO-debO-cJGGecOiJI eSceKOiJI MeIdeMed 

Ohe TCPAXN KMJhibiOiJI PIcJINOiOPOiJIaG aId GiFeRiNe 

cJIcGPded OhaO NeQeMiIg Ohe eSceKOiJI[aId eSOeIdiIg 

Ohe baI[RaN Ohe aKKMJKMiaOe MeHedT.  Id. aO 171.  

ReceIO deciNiJIN bT Ohe SeQeIOh aId EighOh CiMcPiON 

addMeNNiIg NOaOe aIOi-MJbJcaGG NOaOPOeN RiOh cJIOeIO-

baNed eSceKOiJIN GiFeRiNe aKKeaM OJ cJIOeHKGaOe OhaO 

NeQeMiIg Ohe eSceKOiJI iN Ohe KMJKeM MeHedT fJM Ohe 

FiMNO AHeIdHeIO QiJGaOiJI iI cJHKaMabGe 
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ciMcPHNOaIceN.  See Patriotic Veterans, Inc. D. Zoeller, 

845 F.3d 303, 305 (7Oh CiM. 2017); Gresham D. 

SEanson, 866 F.3d 853, 854-55 (8Oh CiM. 2017); see 

also, e.g., Perrong D. LibertG PoEer Corp., 2019 WL 

4751936, aO *6-7 (D. DeG. SeKO. 30, 2019). 

AGG OhJNe deciNiJIN aMe RMJIg, aId Ohe facO OhaO 

HPGOiKGe cJPMON aMe HaFiIg Ohe NaHe eMMJM aN Ohe 

NiIOh CiMcPiO PIdeMNcJMeN Ohe Ieed fJM OhiN CJPMOXN 

MeQieR.  ThiN IJQeG aId HiNgPided aKKMJach OJ 

YNeQeMabiGiOTZ defieN NJPId MeHediaG dJcOMiIe aId 

PIdeMHiIeN baNic FiMNO AHeIdHeIO KMiIciKGeN.  ThiN 

CJPMO NhJPGd MeQieR aId cJMMecO OhiN HiNOaFeI 

aKKMJach befJMe iO NKMeadN OJ JOheM cJIOeSON.  ThiN 

CJPMO haN deQeGJKed iON FiMNO AHeIdHeIO 

EPMiNKMPdeIce baNed JI chaGGeIgeN bT KaMOieN GiFe 

PaNOJM Reed aId FacebJJF RhJ JbEecO OJ beiIg 

NPbEecOed OJ aI PIcJINOiOPOiJIaG MeNOMicOiJI JI NKeech.  

TheiM JbEecOiJI iN IJO OJ NKeech-KeMHiOOiIg eSceKOiJIN 

OhaO dJ IJO KMJOecO OheiM NKeech, bPO OJ Ohe 

abMidgeHeIO Jf OheiM JRI NKeech bT GaRN OhaO 

KMJNcMibe JM aPOhJMiUe NKeech baNed JI cJIOeIO.  TJ OeGG 

OheH, aN Ohe NiIOh CiMcPiO did, OhaO OheiM FiMNO 

AHeIdHeIO chaGGeIge KMeQaiGed bPO OheT aMe eIOiOGed 

OJ IJ MeGief becaPNe Ohe CJPMO RiGG NiHKGT bMJadeI Ohe 

KMJhibiOiJI iN RMJIg aId RiGG deOeM fPOPMe chaGGeIgeN.  

The MeHedT fJM aI PIcJINOiOPOiJIaG abMidgeHeIO Jf 

NKeech iN IJO GeNN NKeech aId bMJadeM abMidgeHeIO.   

EQeI Ohe gJQeMIHeIO MecJgIiUed OhaO NJHeOhiIg 

RaN aHiNN RiOh Ohe NiIOh CiMcPiOXN aIaGTNiN RheI iO 

NPggeNOed iI iON MeheaMiIg KeOiOiJI OhaO iON faiGPMe OJ 

gMaIO FacebJJF aIT MeGief gaQe Ohe NiIOh CiMcPiOXN 

PIcJINOiOPOiJIaGiOT MPGiIg Ohe feeG Jf aI adQiNJMT 

JKiIiJI.  U.S.RehXg.PeO.5-6.  BPO MaOheM OhaI MecJgIiUe 

OhaO OhiN eMMJM NOeHHed fMJH a HiNOaFeI 
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YNeQeMabiGiOTZ aIaGTNiN, Ohe gJQeMIHeIO Hade Ohe 

eSOMaJMdiIaMT NPggeNOiJI OhaO Ohe cJPMO YNhJPGd haQe 

NOaMOed RiOh NeQeMabiGiOT aIaGTNiNZ befJMe addMeNNiIg 

cJINOiOPOiJIaGiOT.  Id. aO 6.  TheMe iN IJ NPKKJMO fJM OhaO 

caMO-befJMe-hJMNe aKKMJach, Rhich RJPGd haQe cJPMON 

aNNPHe a fedeMaG NOaOPOe iN PIcJINOiOPOiJIaG iI JMdeM 

OJ aQJid hJGdiIg iO PIcJINOiOPOiJIaG.  IINOead, Ohe 

NJGPOiJI iN faM HJMe NOMaighOfJMRaMd:  cJPMON NhJPGd 

giQe HeaIiIgfPG MeGief OJ a KaMOT, GiFe FacebJJF, RhJ 

NPcceNNfPGGT chaGGeIgeN Ohe cJINOiOPOiJIaGiOT Jf a 

KMJhibiOiJI beiIg aKKGied OJ iO aId abMidgiIg iON 

NKeech.  

The NiIOh CiMcPiOXN HiNOaFeI YNeQeMabiGiOTZ 

aIaGTNiN cMeaOed JIe GaNO aIJHaGT[iO caPNed Ohe 

NiIOh CiMcPiO OJ NiHKGT igIJMe FacebJJFXN bMJadeM 

JQeMbMeadOh chaGGeIge OJ Ohe TCPA KMJhibiOiJI.  

FacebJJF chaGGeIged Ohe TCPA KMJhibiOiJI IJO EPNO aN 

cJIOeIO-baNed bPO aN JQeMbMJad, eNKeciaGGT iI GighO Jf 

Ohe NiIOh CiMcPiOXN PIdPGT bMJad defiIiOiJI Jf aI 

ATDS.  CA9.SPKKG.BM.32-35.  HJReQeM, becaPNe Ohe 

NiIOh CiMcPiO acceKOed FacebJJFXN cJIOeIO-baNed 

chaGGeIge JIGT OJ deIT iO aIT MeGief, iO IeQeM gMaKKGed 

RiOh FacebJJFXN JQeMbMeadOh chaGGeIge.  AN a MeNPGO, 

Ohe NiIOh CiMcPiO IeQeM addMeNNed Ohe JbQiJPN FiMNO 

AHeIdHeIO KMJbGeHN RiOh iIOeMKMeOiIg Ohe TCPAXN 

KMJhibiOiJI JI caGGN fMJH aI ATDS OJ KMeNPHKOiQeGT 

Meach eQeMT caGG JM OeSO fMJH a HJdeMI NHaMOKhJIe OJ 

aI JPO-Jf-daOe IPHbeM iI iON cJIOacON GiNO.  AN Ohe IeSO 

NecOiJI HaFeN cGeaM, Ohe NiIOh CiMcPiOXN aOeSOPaG 

cJIceKOiJI Jf aI ATDS iN bJOh RMJIg aN a NOaOPOJMT 

HaOOeM aId eSaceMbaOeN Ohe TCPAXN diMe FiMNO 

AHeIdHeIO KMJbGeHN.  
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II. T5e C<B?A S5<B9d G?a;A Ce?A6<?a?6 T< 

P?<C6de A W<?8ab9e, U;63<?: 

I;Ae?=?eAaA6<; O3 T5e TCPA. 

II hJGdiIg OhaO aIT deQice OhaO caI YNOJMe 

IPHbeMN OJ be caGGedZ aId YdiaG [OhJNe] IPHbeMNZ 

cJPION aN aI ATDS, Marks, 904 F.3d aO 1052, Ohe 

NiIOh CiMcPiO HiNiIOeMKMeOed Ohe NOaOPOe aId gMeaOGT 

eSaceMbaOed Ohe TCPAXN cJINOiOPOiJIaG difficPGOieN bT 

eSKaIdiIg Ohe NOaOPOe OJ Meach IeaMGT eQeMT OeGeKhJIe 

iI PNe OJdaT.  ThiN iN a NOPIIiIg MeiHagiIaOiJI Jf a 

NOaOPOe OhaO CJIgMeNN KaNNed OJ cPMb Ohe 

OeGeHaMFeOiIg abPNeN Jf Ohe GaOe 1980N aId eaMGT 

1990N.  BPO Ohe NiIOh CiMcPiOXN NOaOPOJMT Me-iIQeIOiJI 

Jf Ohe TCPA badGT HiNcJINOMPeN iON OeSO, eNcheRN 

NJPId KMiIciKGeN Jf cJINOiOPOiJIaG aQJidaIce, aId 

cMeaOeN a ciMcPiO NKGiO.  GiQeI Ohe QJGPHe Jf TCPA 

GaRNPiON fGJJdiIg Ohe GJReM cJPMON, Ohe NcJKe Jf Ohe 

TCPA iN aI iNNPe Jf NPbNOaIOiaG IaOiJIaG iHKJMOaIce 

OhaO iIfJMHN Ohe LPeNOiJI Jf Ohe TCPAXN 

cJINOiOPOiJIaGiOT aId fPGGT HeMiON OhiN CJPMOXN MeQieR.   

A. T5e SAaABA<?F TeEA F<?ec9<@e@ A5e N6;A5 

C6?cB6AH@ EE=a;@6Ce I;Ae?=?eAaA6<; <3 a; 

ATDS. 

The NiIOh CiMcPiOXN MPGiIg iI Marks, MeaffiMHed iI 

Ohe deciNiJI beGJR, iHKeMHiNNibGT MeRMiOeN Ohe TCPA 

OJ haQe a bMeadOh OhaO CJIgMeNN cJPGd IJO KJNNibGT 

haQe iIOeIded.  TiHe aId agaiI, OhiN CJPMO haN 

iINOMPcOed OhaO YRheI Ohe NOaOPOeXN GaIgPage iN KGaiI, 

Ohe NJGe fPIcOiJI Jf Ohe cJPMON[aO GeaNO RheMe Ohe 

diNKJNiOiJI MeLPiMed bT Ohe OeSO iN IJO abNPMd[iN OJ 

eIfJMce iO accJMdiIg OJ iON OeMHN.Z  Lamie D. U.S. 

Trustee, 540 U.S. 526, 534 (2004); see also, e.g., 

Hartford UnderEriters Ins. Co. D. Union Planters 
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Bank, N. A., 530 U.S. 1, 6 (2000).  ThaO KMiIciKGe hJGdN 

OMPe eQeI if Ohe NOaOPOe aN RMiOOeI YiN aRFRaMd,Z 

Lamie, 540 U.S. aO 534, becaPNe Ohe YCJPMO cannot 

cJINOMPe a NOaOPOe iI a RaT OhaO IegaOeN iON KGaiI OeSO,Z 

HoneGcutt D. United States, 137 S. CO. 1626, 1635 I.2 

(2017) (eHKhaNiN added).   

The TCPA defiIeN aI ATDS aN YeLPiKHeIO Rhich 

haN Ohe caKaciOT[(A) OJ NOJMe JM KMJdPce OeGeKhJIe 

IPHbeMN OJ be caGGed, PNiIg a MaIdJH JM NeLPeIOiaG 

IPHbeM geIeMaOJM; aId (B) OJ diaG NPch IPHbeMN.Z  47 

U.S.C. ]227(a)(1).  The defiIiOiJI OhPN deNcMibeN Ohe 

fPIcOiJIaGiOT aI ATDS HPNO haQe[i.e., iO HPNO be abGe 

eiOheM YOJ NOJMe JM KMJdPce IPHbeMN OJ be caGGedZ[aId 

fPMOheM defiIeN hoE OhJNe fPIcOiJIN HPNO be 

diNchaMged[i.e., YPNiIg a MaIdJH JM NeLPeIOiaG 

IPHbeM geIeMaOJM.Z  AfOeM aGG, YOhe HJNO IaOPMaG RaT 

OJ QieR [a] HJdifieMZ GiFe YPNiIg a MaIdJH JM 

NeLPeIOiaG IPHbeM geIeMaOJM,Z Rhich iN NeO Jff bT a 

cJHHa, iN OJ Mead Ohe HJdifieM YaN aKKGTiIg OJ Ohe 

eIOiMe KMecediIg cGaPNe.Z  CGan, Inc. D. BeaDer CtG. 

Emps. Ret. Fund, 138 S. CO. 1061, 1077 (2018); Nee also 

AIOJIiI ScaGia & BMTaI A. GaMIeM, Reading LaE: The 

Interpretation of Legal TeFts 161-62 (2012) (PIdeM Ohe 

YKPIcOPaOiJI caIJI,Z a LPaGifTiIg KhMaNe NeKaMaOed 

fMJH iON aIOecedeION bT a cJHHa HeaIN OhaO Ohe 

LPaGifTiIg KhMaNe aKKGieN OJ aGG aIOecedeION, aId IJO 

JIGT OJ Ohe iHHediaOeGT KMecediIg JIe).  The KhMaNe 

YPNiIg a MaIdJH JM NeLPeIOiaG IPHbeM geIeMaOJMZ OhPN 

HJdifieN both QeMbN iI Ohe KMecediIg cGaPNe:  YNOJMeZ 

aId YKMJdPce.Z2 

                                            
2 The NaHe MeNPGO RJPGd fJGGJR eQeI RiOhJPO Ohe cJHHa, 

KPMNPaIO OJ Ohe NJ-caGGed YNeMieN-LPaGifieM caIJI.Z  See ScaGia & 

GaMIeM aO 147 (YWheI OheMe iN a NOMaighOfJMRaMd, KaMaGGeG 
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Read IaOPMaGGT aId aN a HaOOeM Jf JMdiIaMT 

EIgGiNh, eLPiKHeIO LPaGifieN aN aI ATDS if iO caI 

eiOheM (1) YNOJMe V OeGeKhJIe IPHbeMN OJ be caGGed, 

PNiIg a MaIdJH JM NeLPeIOiaG IPHbeM geIeMaOJMZ; JM 

(2) YKMJdPce OeGeKhJIe IPHbeMN OJ be caGGed, PNiIg a 

MaIdJH JM NeLPeIOiaG IPHbeM geIeMaOJM.Z  47 U.S.C. 

]227(a)(1)(A).  EiOheM RaT, Ohe cMiOicaG HechaIiNH 

CJIgMeNN ideIOified (aId RhaO diNOiIgPiNheN aI ATDS 

fMJH aI JMdiIaMT NHaMOKhJIe) iN Ohe deQiceXN PNe Jf Ya 

MaIdJH JM NeLPeIOiaG IPHbeM geIeMaOJM.Z     

The NiIOh CiMcPiO bGaUed a diffeMeIO OMaiG.  

ViJGaOiIg KMiIciKGeN Jf KPIcOPaOiJI, gMaHHaM, aId 

NOaOPOJMT iIOeMKMeOaOiJI, Ohe cJPMO heGd OhaO Ohe 

YKhMaNe WPNiIg a MaIdJH JM NeLPeIOiaG IPHbeM 

geIeMaOJMX HJdifieN onlG Ohe QeMb WOJ KMJdPce,X aId IJO 

Ohe KMecediIg QeMb, WOJ NOJMe.XZ  AKK.6 (eHKhaNiN 

added).  UIdeM OhiN MeadiIg, OJ LPaGifT PIdeM Ohe 

YNOJMeZ KMJIg, YaI ATDS Ieed IJO be abGe OJ PNe a 

MaIdJH JM NeLPeIOiaG geIeMaOJM OJ NOJMe IPHbeMN[iO 

NPfficeN OJ HeMeGT haQe Ohe caKaciOT OJ WNOJMe IPHbeMN 

OJ be caGGedX aId WOJ diaG NPch IPHbeMN aPOJHaOicaGGT.XZ  

AKK.6.  ThaO iIOeMKMeOaOiJI HaNNiQeGT eSKaIdN Ohe 

Meach Jf Ohe NOaOPOe, bPO Ohe NiIOh CiMcPiO did IJO eQeI 

OMT OJ MecJIciGe OhaO eSKaINiJI RiOh Ohe NOaOPOJMT OeSO.  

NJM cJPGd iO haQe dJIe NJ:  Ohe aKKGicabGe MPGeN Jf 

cJINOMPcOiJI HaIdaOe OhaO Ohe KhMaNe YPNiIg a 

MaIdJH JM NeLPeIOiaG IPHbeM geIeMaOJMZ aKKGieN OJ 

Ohe eIOiMe KMecediIg cGaPNe[iIcGPdiIg iON NeKaMaOe 

MefeMeIceN OJ bJOh YNOJM[iIg]Z aId YKMJdPc[iIg]Z 

OeGeKhJIe IPHbeMN.   

                                            
cJINOMPcOiJI OhaO iIQJGQeN aGG IJPIN JM QeMbN iI a NeMieN, 

a V KJNOKJNiOiQe HJdifieM IJMHaGGT aKKGieN OJ Ohe eIOiMe NeMieN.Z). 
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The iHKacO Jf Ohe NiIOh CiMcPiOXN iIOeMKMeOiQe 

HaIePQeM iN NOaggeMiIg.  WhiGe Ohe OTKicaG OeGeKhJIe 

iN iIcaKabGe Jf NOJMiIg JM KMJdPciIg IPHbeMN YPNiIg a 

MaIdJH JM NeLPeIOiaG IPHbeM geIeMaOJMZ RiOhJPO 

fPMOheM cJIfigPMaOiJIN, QiMOPaGGT aIT HJdeMI 

OeGeKhJIe haN Ohe caKaciOT OJ NOJMe IPHbeMN aId OheI 

diaG OhJNe IPHbeMN aPOJHaOicaGGT.  The 265.9 HiGGiJI 

NHaMOKhJIeN iI Ohe U.S. aGG haQe Ohe baNic caKaciOT OJ 

NOJMe GiNON Jf IPHbeMN aId caGG IPHbeMN aPOJHaOicaGGT 

fMJH OhJNe GiNON (e.g., YHeT SiMi, caGG V.Z; aPOJHaOic dJ-

IJO-diNOPMb HeNNageN RheI ceGG KhJIe JRIeM iN 

dMiQiIg), OJ NaT IJOhiIg Jf Ohe KhJIeN NiOOiIg JI Jffice 

deNFN aId FiOcheI cJPIOeMN acMJNN Ohe cJPIOMT.  See 

Number of smartphone users in the United States 2010 

to 2023, SOaOiNOa, hOOKN://biO.GT/2gbXF5d (GaNO QiNiOed 

OcO. 17, 2019).  AId becaPNe Ohe TCPA iHKJNeN 

GiabiGiOT JI aIT caGG Hade fMJH aI ATDS[MegaMdGeNN 

Jf RheOheM iO acOPaGGT PNeN aIT aPOJdiaGiIg fPIcOiJIN 

OJ HaFe Ohe caGGN aO iO iNNPe[Ohe NiIOh CiMcPiOXN 

iIOeMKMeOaOiJI MeIdeMN PIGaRfPG QiMOPaGGT eQeMT RMJIg 

IPHbeM caGGed fMJH Ohe cJIOacON GiNO Jf aIT 

NHaMOKhJIe iI Ohe UIiOed SOaOeN.  AN Ohe D.C. CiMcPiO 

MecJgIiUed, iO NiHKGT YcaIIJO be Ohe caNeZ OhaO PIdeM a 

GaR CJIgMeNN KaNNed iI 1991 YeQeMT PIiIQiOed 

cJHHPIicaOiJI fMJH a NHaMOKhJIe iIfMiIgeN fedeMaG 

GaR, aId OhaO IeaMGT eQeMT AHeMicaI iN a TCPA-

QiJGaOJM-iI-RaiOiIg, if IJO a QiJGaOJM-iI-facO.Z  ACA 

IntIl, 885 F.3d aO 698.  

YeO OhaO iN KMeciNeGT Ohe RJMGd Ohe NiIOh CiMcPiO 

haN cMeaOed bT cJINOMPiIg YOhe NOaOPOJMT defiIiOiJI Jf 

aI ATDS iI a HaIIeM OhaO bMiIgN RiOhiI Ohe 

defiIiOiJIXN fJGd Ohe HJNO PbiLPiOJPN OTKe Jf KhJIe 

eLPiKHeIO FIJRI, PNed cJPIOGeNN OiHeN each daT fJM 

MJPOiIe cJHHPIicaOiJIN bT Ohe QaNO HaEJMiOT Jf KeJKGe 
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iI Ohe cJPIOMT.Z  Id.  TJ iON cMediO, Ohe NiIOh CiMcPiO 

did IJO deIT OhiN cJINeLPeIce.  IO MeadiGT 

acFIJRGedged OhaO iON YgGJNN JI Ohe NOaOPOJMT OeSOZ 

cJPGd YIJO aQJid caKOPMiIg NHaMOKhJIeN.Z  AKK.8-9.   

NJIe Jf Ohe NiIOh CiMcPiOXN EPNOificaOiJIN fJM OhiN 

MeHaMFabGe acO Jf NOaOPOJMT MeQiNiJIiNH hJGdN RaOeM.  

FiMNO, Ohe NiIOh CiMcPiO KeMceiQed a YGiIgPiNOic 

KMJbGeHZ RheI aKKGTiIg IJMHaG gMaHHaM MPGeN OJ Ohe 

TCPA becaPNe YiO iN PIcGeaM hJR a IPHbeM caI be 

stored (aN JKKJNed OJ produced) PNiIg Wa MaIdJH JM 

NeLPeIOiaG IPHbeM geIeMaOJM.XZ  Marks, 904 F.3d aO 

1052 I.8; see also id. aO 1051 (YAfOeM NOMPggGiIg RiOh 

Ohe NOaOPOJMT GaIgPage JPMNeGQeN, Re cJIcGPde OhaO iO 

iN IJO NPNceKOibGe OJ a NOMaighOfJMRaMd iIOeMKMeOaOiJI 

baNed JI Ohe KGaiI GaIgPage aGJIe.Z).  BPO IJOhiIg 

abJPO Ohe JMdiIaMT HeaIiIg Jf YMaIdJH JM NeLPeIOiaG 

IPHbeM geIeMaOJMZ KMecGPdeN Ohe cJIcGPNiJI OhaO a 

deQice RiOh NPch fPIcOiJIaGiOT caI aGNJ NOJMe Ohe 

IPHbeMN iO geIeMaOeN.  TJ Ohe cJIOMaMT, MaIdJH 

IPHbeM geIeMaOJMN aO Ohe OiHe Jf Ohe TCPAXN 

eIacOHeIO could YNOJMeZ IPHbeMN aId JfOeI Ieeded OJ 

dJ NJ OJ aQJid geIeMaOiIg aId caGGiIg Ohe NaHe IPHbeM 

HPGOiKGe OiHeN.  See, e.g., NJbGe STNOeHN CJMK., 

Comments on FCCIs Request for Comments on the 

Interpretation of The TCPA in Light of MaMFN Q. 

CMPIch SaI DiegJ i-ii (OcO. 16, 2018), 

hOOKN://biO.GT/2I32QHd (deNcMibiIg OechIJGJgT aO Ohe 

OiHe Jf Ohe TCPAXN eIacOHeIO OhaO YPNe[d]Z a MaIdJH 

IPHbeM geIeMaOJM YOJ NOJMeZ IPHbeMN, aId eSKGaiIiIg 

RhT OhiN fPIcOiJI RaN iHKJMOaIO).  TheMe iN OhPN IJ 

YGiIgPiNOic KMJbGeH,Z aId IJ MeaNJI OJ HaIiKPGaOe Ohe 

OeSO OJ KMeQeIO JIe. 
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SecJId, Ohe NiIOh CiMcPiO MeGied heaQiGT JI 

CJIgMeNNX iIacOiJI iI MeNKJINe OJ ceMOaiI FCC JMdeMN 

bMJadGT iIOeMKMeOiIg Ohe ATDS defiIiOiJI.  See 904 

F.3d aO 1051-52.  ThiN MeaNJIiIg RaN eLPaGGT 

HiNgPided.  The FCC MPGiIgN Ohe NiIOh CiMcPiO ciOed 

aMe Ohe NaHe MPGiIgN OhaO Ohe D.C. CiMcPiO iIQaGidaOed 

becaPNe OheT Yf[e]GG[] NhJMO Jf MeaNJIed 

deciNiJIHaFiIgZ aId YJffeM[ed] IJ HeaIiIgfPG 

gPidaIce OJ affecOed KaMOieN iI HaOeMiaG MeNKecON JI 

RheOheM OheiM eLPiKHeIO iN NPbEecO OJ Ohe NOaOPOeXN 

aPOJdiaGeM MeNOMicOiJI.Z  ACA IntIl, 885 F.3d aO 701.  

IIQJFiIg cJIgMeNNiJIaG NiGeIce iI Ohe face Jf inDalid 

ageIcT MPGeHaFiIg iN a IJQeGOT eQeI iI Ohe NJfO NcieIce 

Jf PNiIg cJIgMeNNiJIaG acLPieNceIce OJ iIOeMKMeO 

NOaOPOeN.  IO aGNJ igIJMeN OhiN CJPMOXN diMecOiQe OhaO 

eQeI iI HJMe cJIQeIOiJIaG ciMcPHNOaIceN, 

Y[c]JIgMeNNiJIaG iIacOiJI GacFN KeMNPaNiQe NigIificaIce 

becaPNe NeQeMaG eLPaGGT OeIabGe iIfeMeIceN HaT be 

dMaRI fMJH NPch iIacOiJI.Z  Cent. Bank of DenDer, N.A. 

D. First Interstate Bank of DenDer, N.A., 511 U.S. 164, 

186-87 (1994). 

The NiIOh CiMcPiOXN eSKaINiQe ATDS 

iIOeMKMeOaOiJI KMJfJPIdGT eSaceMbaOeN Ohe FiMNO 

AHeIdHeIO KMJbGeHN RiOh Ohe NOaOPOe bT KMJhibiOiIg 

NKeech ReGG beTJId RhaO Ohe 102Id CJIgMeNN cJPGd 

haQe KJNNibGT cJIceiQed.  AN eQeI Ohe NiIOh CiMcPiO 

MecJgIiUed, CJIgMeNN YfJcPNed JI MegPGaOiIg Ohe PNe Jf 

eLPiKHeIO OhaO diaGed bGJcFN Jf NeLPeIOiaG JM 

MaIdJHGT geIeMaOed IPHbeMN,Z Rhich cJPGd Oie PK 

eHeMgeIcT NeMQiceN aId Meach PNeMN RiOh PIGiNOed 

OeGeKhJIe IPHbeMN.  Marks, 904 F.3d aO 1051; see also 

id. aO 1043-45.  II OhaO MegaMd, Ohe TCPA haN beeI a 

MeNJPIdiIg NPcceNN[eLPiKHeIO OhaO PNeN YMaIdJH JM 

NeLPeIOiaG IPHbeM geIeMaOJM[N]Z haN aGG bPO 
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diNaKKeaMed fMJH PNe.  FaNO-fJMRaMd OhMee decadeN, 

OhJPgh, aId a NOaOPOe deNigIed OJ MegPGaOe NKeciaGiUed 

eLPiKHeIO deKGJTed bT MJbJcaGGeMN haN beeI 

MadicaGiUed bT Ohe NiIOh CiMcPiO OJ OhMeaOeI a bMJad 

MaIge Jf NKeech OhaO OaFeN KGace iI OJdaTXN digiOaG 

ecJIJHT.  OMdiIaMT ceGG KhJIe cJHHPIicaOiJIN OhaO 

haQe IJOhiIg OJ dJ RiOh Ohe diNMPKOiQe OeGeHaMFeOiIg 

KMacOiceN OhaO dMeR CJIgMeNNX iMe IJR OaFe KGace PIdeM 

OhMeaO Jf cMiKKGiIg NOaOPOJMT GiabiGiOT.  ThiN CJPMOXN 

MeQieR iN iHKeMaOiQe OJ cJMMecO Ohe NiIOh CiMcPiOXN 

fGaRed aId daIgeMJPN MPGiIg.   

B. T5e N6;A5 C6?cB6AH@ I;Ae?=?eAaA6<; 

C?eaAe@ a C6?cB6A S=96A. 

The NiIOh CiMcPiOXN hJGdiIg OhaO TCPA GiabiGiOT 

eSOeIdN OJ eLPiKHeIO OhaO YNOJMeN OeGeKhJIe IPHbeMN 

OJ be caGGed, RheOheM JM IJO OhJNe IPHbeMN haQe beeI 

geIeMaOed bT a MaIdJH JM NeLPeIOiaG IPHbeM 

geIeMaOJM,Z Marks, 904 F.3d aO 1043, iN IJO JIGT 

RMJIg, bPO aGNJ cMeaOeN a diQide aHJIg Ohe GJReM 

cJPMON abJPO Ohe KMJKeM iIOeMKMeOaOiJI Jf Ohe ATDS 

KMJhibiOiJI. 

1. The NiIOh CiMcPiOXN hJGdiIg iI Marks cMeaOed a 

diMecO aId acFIJRGedged cJIfGicO RiOh Ohe ThiMd 

CiMcPiO.  II DomingueH eF rel. Himself D. Yahoo, Inc. 

(DomingueH II), Ohe ThiMd CiMcPiO NLPaMeGT heGd OhaO 

aI ATDS deQice must haQe Ohe caKaciOT OJ YgeIeMaO[e] 

MaIdJH JM NeLPeIOiaG OeGeKhJIe IPHbeMN aId diaG[] 

OhJNe IPHbeMN.Z  894 F.3d 116, 121 (3d CiM. 2018).  

SiHKGT haQiIg Ohe caKaciOT OJ NOJMe aId diaG IPHbeMN 

RaN IJO eIJPgh.  Id.  The KGaiIOiff iI DomingueH II had 

MeceiQed PIRaIOed OeSO HeNNageN fMJH YahJJ 

YbecaPNe Ohe KMiJM JRIeM Jf [hiN] OeGeKhJIe IPHbeM 

had affiMHaOiQeGT JKOed OJ MeceiQe OheH.Z  Id. aO 117, 



30 

121.  OI aKKeaG, Ohe ThiMd CiMcPiO ideIOified Ohe 

YFeT V LPeNOiJIZ aN RheOheM YahJJXN NTNOeH 

YfPIcOiJIed aN aI aPOJdiaGeM bT MaIdJHGT JM 

NeLPeIOiaGGT geIeMaOiIg OeGeKhJIe IPHbeMN, aId 

diaGiIg OhJNe IPHbeMN.Z  Id. aO 121.  IO did IJO.  YahJJXN 

NTNOeH NeIO aPOJHaOic YHeNNageN JIGT OJ IPHbeMN 

OhaO had beeI iIdiQidPaGGT aId HaIPaGGT iIKPOOed iIOJ 

iON NTNOeH bT a PNeM,Z aId OheMe RaN IJ eQideIce OhaO 

YahJJXN NTNOeH cJPGd YfPIcOiJI aN aI [ATDS] bT 

geIeMaOiIg MaIdJH JM NeLPeIOiaG OeGeKhJIe IPHbeMN 

aId diaGiIg OhJNe IPHbeMN.Z  Id.  

II Marks, Ohe NiIOh CiMcPiO eSKMeNNGT YdecGiIe[d] 

OJ fJGGJRZ Ohe ThiMd CiMcPiOXN KMecedeIOiaG hJGdiIg iI 

DomingueH II.  904 F.3d aO 1052 I.8.  II Ohe NiIOh 

CiMcPiOXN QieR, Ohe ThiMd CiMcPiOXN JKiIiJI RaN 

YPIKeMNPaNiQeZ aId YPIMeaNJIedZ becaPNe iO faiGed OJ 

gMaKKGe RiOh Ohe YGiIgPiNOic KMJbGeHZ Jf hJR a IPHbeM 

cJPGd be Ystored (aN JKKJNed OJ produced) PNiIg Wa 

MaIdJH JM NeLPeIOiaG IPHbeM geIeMaOJM.XZ  Id.  The 

iIOMacOabGe cJIfGicO beOReeI Ohe ThiMd aId NiIOh 

CiMcPiON iN RideGT acFIJRGedged aId iN Ohe NPbEecO Jf 

cJINideMabGe cJHHeIOaMT.  E.g., SnoE D. Gen. Elec. 

Co., 2019 WL 2500407, aO *6 (E.D.N.C. JPIe 14, 2019), 

appeal pending, NJ. 19-1724 (4Oh CiM. dJcFeOed JPGT 

11, 2019); Consumer Protection: Ninth Circuit Creates 

Circuit Split on Autodialer Rule Under the TCPA, 31 

BPN. TJMON ReK. 37, 38 (Dec. 2018); 4 IaI BaGGJI, E-

Commerce & Internet LaE ]29.16 (2019 PKdaOe); 

SOeKheI P. MaIdeGG eO aG., Recent DeDelopments in 

Media, PriDacG, Defamation, and AdDertising LaE, 54 

TJMO TMiaG & IIN. PMac. L.J. 651, 679-80 (SKMiIg 2019). 

2. The NiIOh CiMcPiOXN iIOeMKMeOaOiJI aGNJ cJIfGicON 

diMecOGT RiOh Ohe D.C. CiMcPiOXN deciNiJI iI ACA 



31 

International, RheMe Ohe D.C. CiMcPiO iIQaGidaOed a 

GiIe Jf FCC JMdeMN MegaMdiIg Ohe defiIiOiJI Jf aI ATDS 

JI Ohe baNiN OhaO Ohe YTCPA caIIJO MeaNJIabGT be Mead 

OJ MeIdeM eQeMT NHaMOKhJIe aI ATDS NPbEecO OJ Ohe 

AcOXN MeNOMicOiJIN, NPch OhaO eQeMT NHaMOKhJIe PNeM 

QiJGaOeN fedeMaG GaR RheIeQeM Nhe HaFeN a caGG JM 

NeIdN a OeSO HeNNage RiOhJPO adQaIce cJINeIO.Z  885 

F.3d aO 697; see also, e.g., DecGaMaOJMT RPGiIg aId 

OMdeM, Rules and Regulations Implementing the TCPA 

Act of 1991, 30 FCC Rcd. 7,961, 7,974-75 __16, 18 

(2015).  The D.C. CiMcPiO eSKGaiIed OhaO aIT NPch 

iIOeMKMeOaOiJI RJPGd be YaI PIMeaNJIabGe, aId 

iHKeMHiNNibGe, iIOeMKMeOaOiJI Jf Ohe NOaOPOeXN Meach,Z 

aId fPIdaHeIOaGGT YPIOeIabGe.Z  ACA IntIl, 885 F.3d 

aO 697-98.  

The D.C. CiMcPiOXN hJGdiIg caIIJO be MecJIciGed 

RiOh Marks JM Ohe deciNiJI beGJR, iI Rhich Ohe NiIOh 

CiMcPiO acFIJRGedged OhaO iON cJINOMPcOiJI Jf Ohe 

NOaOPOe does MeNPGO iI QiMOPaGGT eQeMT JMdiIaMT 

NHaMOKhJIe beiIg deeHed aI ATDS.  DeNKiOe 

MecJgIiUiIg OhaO HiGGiJIN Jf NHaMOKhJIeN aMe cPMMeIOGT 

cJIfigPMed OJ YNOJMe IPHbeMN aId, PNiIg bPiGO-iI 

aPOJHaOed MeNKJINe OechIJGJgT, diaG OhJNe IPHbeMN 

aPOJHaOicaGGT,Z AKK.7, Ohe NiIOh CiMcPiO MeaffiMHed 

OhaO anG deQice caKabGe Jf KeMfJMHiIg OhJNe ORJ baNic 

fPIcOiJIN LPaGifieN aN aI ATDS, AKK.4.  IIdeed, Ohe 

cJPMO IJO JIGT MecJgIiUed OhaO NHaMOKhJIeN caI YNOJMe 

IPHbeMN V OJ be caGGedZ bPO deNcMibed OhaO aN OheiM 

YLPiIOeNNeIOiaG KPMKJNe.Z  AKK.9. 

The FCC iONeGf haN MecJgIiUed OhaO Marks aId 

ACA International aMe fPIdaHeIOaGGT iIcJHKaOibGe.  

II a IJOice NeeFiIg KPbGic cJHHeIO JI Ohe Marks 

MPGiIg, Ohe FCC JbNeMQed OhaO Marks Mead Ohe ATDS 



32 

defiIiOiJI YeSKaINiQeGTZ OJ iIcGPde IJO JIGT deQiceN 

RiOh Ohe caKaciOT OJ caGG IPHbeMN KMJdPced bT a 

MaIdJH JM NeLPeIOiaG IPHbeM geIeMaOJM, bPO aGNJ 

deQiceN RiOh Ohe caKaciOT OJ NOJMe IPHbeMN aId OJ diaG 

OhJNe NOJMed IPHbeMN aPOJHaOicaGGT (aN aGG JMdiIaMT 

NHaMOKhJIeN caI dJ).  FCC, Public Notice: Consumer 

and GoDernmental Affairs Bureau Seeks Further 

Comment on Interpretation of the TCPA in light of the 

Ninth CircuitIs MaMFN Q. CMPIch SaI DiegJ, LLC 

Decision 2 (OcO. 3, 2018), hOOKN://biO.GT/2QNJ4KG.  The 

FCC cJIOMaNOed Marks RiOh Ohe D.C. CiMcPiOXN 

iIOeMKMeOaOiJI iI ACA International, Rhich YheGd OhaO 

Ohe TCPA PIaHbigPJPNGT fJMecGJNed aIT 

iIOeMKMeOaOiJI OhaO WRJPGd aKKeaM OJ NPbEecO JMdiIaMT 

caGGN fMJH aIT cJIQeIOiJIaG NHaMOKhJIe OJ Ohe AcOXN 

cJQeMage.XZ  Id. (LPJOiIg ACA IntIl, 885 F.3d aO 692).  

CJPMON aId cJHHeIOeMN aGiFe agMee OhaO Marks iN 

fGaOGT iIcJINiNOeIO RiOh ACA International.  See, e.g., 

Roark D. Credit One Bank, N.A., 2018 WL 5921652, aO 

*3 (D. MiII. NJQ. 13, 2018); 4 E-CJHHeMce & IIOeMIeO 

LaR ]29.16; BGaiIe C. KiHMeT & BMTaI K. CGaMF, 

WhatIs That CMPIch-ing sound? Reason Being 

DestroGed in the Ninth Circuit, The NaOXG L. ReQ. (SeKO. 

27, 2018), hOOKN://biO.GT/2GQHOAK. 

3. ThiN ciMcPiO NKGiO haN cJIfJPIded diNOMicO cJPMON 

acMJNN Ohe cJPIOMT, iIcGPdiIg OhJNe JPONide Ohe ThiMd, 

NiIOh, aId D.C. CiMcPiON.  The HaEJMiOT Jf OhJNe cJPMON 

faQJM Ohe ThiMd CiMcPiOXN QieR aId MeEecO Ohe NiIOh 

CiMcPiOXN aKKMJach,3 RhiGe Ohe HiIJMiOT agMee RiOh Ohe 

                                            
3 See, e.g., DenoDa D. OcEen Loan SerDicing, 2019 WL 4635552, 

aO *3 (M.D. FGa. SeKO. 24, 2019); Smith D. Premier DermatologG, 

2019 WL 4261245, aO *4-7 (N.D. IGG. SeKO. 9, 2019); Morgan D. On 

Deck Capital, Inc., 2019 WL 4093754, aO *6 (W.D. Va. APg. 29, 
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NiIOh CiMcPiO.4  ThiN deeK aId ReGG-eIOMeIched cJIfGicO 

aO aGG GeQeGN Jf Ohe fedeMaG cJPMON iN PIOeIabGe.  BiGGiJIN 

Jf dJGGaMN aMe aO NOaFe iI KPOaOiQe cGaNN acOiJIN NeeFiIg 

$1,500-KeM-caGG NOaOPOJMT KeIaGOieN.  The GJReM cJPMON 

aMe hJKeGeNNGT fMacOPMed, aId ceMOiJMaMi iN RaMMaIOed 

                                            
2019); Adams D. Safe Home Sec. Inc., 2019 WL 3428776, aO *3 

(N.D. TeS. JPGT 30, 2019); SnoE, 2019 WL 2500407, aO *6; Kloth-

Zanard D. Bank of Am., 2019 WL 1922070, aO *10 (D. CJII. AKM. 

30, 2019); Gadelhak D. AT&T SerDs., Inc., 2019 WL 1429346, aO 

*5-6 (N.D. IGG. MaM. 29, 2019), appeal pending, NJ. 19-1738 (7Oh 

CiM. aMgPed SeKO. 27, 2019); Might D. Capital One Bank (USA), 

N.A., 2019 WL 544955, aO *3 (W.D. OFGa. Feb. 11, 2019); 

Thompson-Harbach D. USAA Fed. SaD. Bank, 359 F. SPKK. 3d 

606, 625-26 (N.D. IJRa 2019); Asher D. Quicken Loans, Inc., 2019 

WL 131854, aO *3 (D. UOah JaI. 8, 2019); Roark, 2018 WL 

5921652, aO *3; Glasser D. Hilton Grand Vacations Co., LLC., 341 

F. SPKK. 3d 1305, 1310 (M.D. FGa. 2018), appeal pending, NJ. 18-

14499 (11Oh CiM. dJcFeOed OcO. 24, 2018); KeGes D. OcEen Loan 

SerDicing, LLC, 335 F. SPKK. 3d 951, 963 (E.D. Mich. 2018); Lord 

D. Kisling, Nestico & Redick, LLC, 2018 WL 3391941, aO *3 (N.D. 

OhiJ JPGT 12, 2018). 

4 See, e.g., Allan D. Pa. Higher Educ. Assistance AgencG, 2019 

WL 3890214, aO *2-3 (W.D. Mich. APg. 19, 2019); Gerrard D. 

Acara Sols. Inc., 2019 WL 2647758, aO *10-11 (W.D.N.Y. JPIe 27, 

2019); Espejo D. Santander Consumer USA, Inc., 2019 WL 

2450492, aO *6-7 (N.D. IGG. JPIe 12, 2019); GonHaleH D. HOSOPO 

Corp., 371 F. SPKK. 3d 26, 34 (D. MaNN. 2019); JimineH D. Credit 

One Bank, N.A., 377 F. SPKK. 3d 324, 333-34 (S.D.N.Y. 2019); 

Duran D. La Boom Disco, Inc., 369 F. SPKK. 3d 476, 487-89 

(E.D.N.Y. 2019), appeal pending, NJ. 19-600 (2d CiM. dJcFeOed 

JPGT 11, 2019); Adams D. OcEen Loan SerDicing, LLC, 366 F. 

SPKK. 3d 1350, 1355 (S.D. FGa. 2018); Maes D. Charter CommcIn, 

345 F. SPKK. 3d 1064, 1070 (W.D. WiN. 2018); Heard D. Nationstar 

Mortg. LLC, 2018 WL 4028116, aO *6 (N.D. AGa. APg. 23, 2018); 

Ammons D. AllG Fin., Inc., 326 F. SPKK. 3d 578, 587-88 (M.D. 

TeII. 2018); EDans D. Pa. Higher Educ. Assistance AgencG, 2018 

WL 3954761, aO *3 (N.D. Ga. JPIe 12, 2018). 
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OJ KMJQide HPch-Ieeded cGaMiOT aId MeNOJMe PIifJMHiOT 

OJ cJPMON aId KJOeIOiaG GiOigaION acMJNN Ohe IaOiJI.   

III. T5e QBe@A6<;@ P?e@e;Aed A?e EEce=A6<;a99F 

I:=<?Aa;A A;d T56@ Ca@e I@ A; Idea9 

Ve56c9e. 

BJOh LPeNOiJIN KMeNeIOed aMe OMeHeIdJPNGT 

iHKJMOaIO aId RiGG haQe cJINeLPeIceN faM beTJId OhiN 

caNe.  The NiIOh CiMcPiO MecJgIiUed OhaO Ohe TCPA 

iIQJGQed aI PIcJINOiOPOiJIaG MeNOMicOiJI Jf fMee NKeech.  

GeIeMaGGT, Ohe iIQaGidaOiJI Jf aI AcO Jf CJIgMeNN JI 

cJINOiOPOiJIaG gMJPIdN iN a NPfficieIO baNiN fJM OhiN 

CJPMOXN MeQieR.  BPO heMe FiMNO AHeIdHeIO eMMJM 

iIfecOed IJO EPNO Ohe NOaOPOe bPO Ohe NiIOh CiMcPiOXN 

MeHediaG aIaGTNiN.  The NiIOh CiMcPiO acceKOed 

FacebJJFXN FiMNO AHeIdHeIO aMgPHeION aId TeO 

deIied iO aIT HeaIiIgfPG MeGief bT bMJadeIiIg Ohe 

NOaOPOJMT MeNOMicOiJI Jf NKeech.  ThaO KeMQeMNe MeNPGO 

JIGT PIdeMNcJMeN Ohe Ieed fJM OhiN CJPMOXN MeQieR.  The 

fMaHeMN deNigIed Ohe FiMNO AHeIdHeIO aN a bPGRaMF 

agaiINO YabMidgiIg Ohe fMeedJH Jf NKeech.Z  U.S. CJINO. 

aHeId. I.  YeO iI Ohe NiIOh CiMcPiO Ohe KMiUe fJM 

HJPIOiIg a NPcceNNfPG FiMNO AHeIdHeIO chaGGeIge iN 

IJO HeaIiIgfPG MeGief, bPO a gMeaOeM abMidgeHeIO Jf 

fMee NKeech.  ThaO aKKMJach caIIJO be MighO.  The 

aINReM OJ iHKeMHiNNibGe gJQeMIHeIO MeNOMicOiJIN Jf 

fMee NKeech haN OJ be HJMe NKeech, IJO bMJadeM 

abMidgeHeIO.  The NiIOh CiMcPiOXN NKeech-MedPciIg 

aKKMJach OJ MeHedTiIg FiMNO AHeIdHeIO QiJGaOiJIN 

cJIOMadicON OhiN CJPMOXN KMecedeION aId HeMiON KGeIaMT 

cJINideMaOiJI.  

ThaO OhiN FiMNO AHeIdHeIO LPeNOiJI aMiNeN iI Ohe 

cJIOeSO Jf Ohe hJOGT-debaOed TCPA iN eQeI fPMOheM 

MeaNJI fJM OhiN CJPMOXN MeQieR.  The TCPA iN JIe Jf Ohe 
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HJNO fMeLPeIOGT GiOigaOed NOaOPOeN iI Ohe fedeMaG 

cJPMON, RiOh HJMe OhaI 12,000 IeR caNeN (iIcGPdiIg 

OhJPNaIdN Jf cGaNN acOiJI caNeN) fiGed iI Ohe GaNO OhMee 

TeaMN aGJIe.  See WebRecon Stats for Dec 2018, 

WebRecJI LLC, hOOKN://biO.GT/2HeGGeE (GaNO QiNiOed OcO. 

17, 2019) (iIdicaOiIg OhaO 4,639 TCPA caNeN ReMe fiGed 

iI 2016, 4,380 iI 2017, aId 3,803 iI 2018).  WiOh 

OhJPNaIdN Jf addiOiJIaG TCPA NPiON fiGed each TeaM, 

Ohe cJIfPNiJI MeNPGOiIg fMJH Ohe deeK diQide acMJNN 

OheNe fPIdaHeIOaG cJINOiOPOiJIaG aId NOaOPOJMT iNNPeN 

RiGG JIGT gMJR.     

AId TeO aN a MeNPGO Jf Ohe ciMcPiO NKGiO JQeM Ohe 

ATDS defiIiOiJI, eIOiOieN JKeMaOiIg IaOiJIRide aId 

iIdiQidPaGN cJHHPIicaOiIg acMJNN Ohe cJPIOMT IJR 

face diQeMgeIO[aId KJOeIOiaGGT eIJMHJPN[GiabiGiOT 

baNed JI Ohe geJgMaKhic haKKeINOaIce Jf RheMe 

MeciKieION MeceiQe a caGG (JM RheMe OheT bMiIg NPiO).  

ThaO cMeaOeN PINPNOaiIabGe PIceMOaiIOT aId Ohe MiNF 

Jf aMbiOMaMT GiabiGiOT fJM OhJNe RiNhiIg OJ cJHHPIicaOe 

OheiM HeNNage Qia aIT deQice RiOh aPOJdiaGiIg 

caKaciOT[Rhich iI Ohe QieR Jf Ohe NiIOh CiMcPiO 

iIcGPdeN Ohe QaNO HaEJMiOT Jf OeGeKhJIeN iI PNe OJdaT. 

ThiN CJPMOXN OiHeGT MeQieR iN iHKeMaOiQe OJ eINPMe 

OhaO cJPMON acMJNN Ohe cJPIOMT iHKJNe TCPA GiabiGiOT 

JIGT aN KeMHiOOed bT Ohe CJINOiOPOiJI aId iIOeIded bT 

CJIgMeNN.  AId OhiN caNe iN aI ideaG QehicGe OJ MeQieR 

bJOh iNNPeN.  BecaPNe Jf Ohe NOaOPOeXN dMacJIiaI 

KeIaGOT NcheHe, Rhich iHKJNeN NPbNOaIOiaG HJIeOaMT 

daHageN Jf PK OJ $1,500 KeM caGG JM OeSO HeNNage, 

TCPA caNeN caI OhMeaOeI EPMT aRaMdN iI Ohe biGGiJIN Jf 

dJGGaMN.  TheMe iN OhPN OTKicaGGT NPbNOaIOiaG NeOOGeHeIO 

KMeNNPMe, aId HaIT TCPA caNeN dJ IJO HaFe iO KaNO 

Ohe eaMGT NOageN Jf GiOigaOiJI.  BPO OhiN caNe aMiNeN iI 
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aI ideaG, cJIcMeOe, MeaG-RJMGd cJIOeSO.  The KaMOieN[

iIcGPdiIg Ohe gJQeMIHeIO aN iIOeMQeIJM-aKKeGGee iI 

bJOh Ohe diNOMicO cJPMO aId Ohe NiIOh CiMcPiO[haQe 

acOiQeGT GiOigaOed bJOh Ohe cJINOiOPOiJIaG aId NOaOPOJMT 

iNNPeN. 

The cJHbiIaOiJI Jf bJOh cJINOiOPOiJIaG aId 

NOaOPOJMT iNNPeN heMe HaFeN OhiN caNe iI KaMOicPGaM aI 

eSceGGeIO QehicGe.  The iNNPeN aMe cGJNeGT MeGaOed aId 

OhiN CJPMO RJPGd beIefiO fMJH cJINideMiIg OheH 

OJgeOheM.  IIdeed, iO RJPGd be QiMOPaGGT iHKJNNibGe OJ 

cJINideM RheOheM Ohe TCPAXN baNic KMJhibiOiJI JI 

ATDS caGGN iN cJINOiOPOiJIaG RiOhJPO FIJRiIg 

KMeciNeGT RhaO cJPION aN aI ATDS.  IO HaFeN faM HJMe 

NeINe OJ OacFGe OhaO LPeNOiJI iI a caNe RheMe Ohe 

NOaOPOJMT defiIiOiJI haN beeI acOiQeGT GiOigaOed OhaI iI 

a caNe RheMe OhaO iNNPe haN beeI addMeNNed JIGT bT 

aNNPHKOiJI JM iI KaNNiIg.  MJMeJQeM, if Ohe NiIOh 

CiMcPiO ReMe cJMMecO OhaO Ohe defiIiOiJI Jf aI ATDS 

iIcGPdeN QiMOPaGGT eQeMT HJdeMI NHaMOKhJIe OheI Ohe 

NOaOPOJMT JQeMbMeadOh Jf a NOaOPOe OhaO PIdeIiabGT 

MeNOMicON NKeech RJPGd be PIHiNOaFabGe.  FiIaGGT, Ohe 

iIcGPNiJI Jf Ohe NOaOPOJMT iNNPe iI OhiN caNe KMJQideN 

aI JKKJMOPIiOT fJM Ohe CJPMO OJ cJINideM (aId 

KJOeIOiaGGT aKKGT) cJINOiOPOiJIaG-aQJidaIce KMiIciKGeN 

OhaO HaT be PIaQaiGabGe iI a NOaIdaGJIe cJINOiOPOiJIaG 

caNe. 
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CONCLUSION 

FJM Ohe fJMegJiIg MeaNJIN, OhiN CJPMO NhJPGd gMaIO 

Ohe KeOiOiJI fJM ceMOiJMaMi. 
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aId all JOheMN NiHilaMlT NiOPaOed, 

P:a7<B744-A>>3::a<B, 
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FACEBOOK, INC., 
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aId  

UNITED STATES OF AMERICA, 

I<B3@D3<=@-A>>3::33.  

________________ 

AMgPed aId SPbHiOOed: MaM. 11, 2019 

Filed: JPIe 13, 2019 

________________ 

BefJMe: J. CliffJMd Wallace, EPgeIe E. SileM,* aId  

M. MaMgaMeO McKeJRI, CiMcPiO JPdgeN. 

________________

McKEOWN, CiMcPiO JPdge: 

AlHJNO OhiMOT TeaMN agJ, iI Ohe age Jf faS 

HachiIeN aId dial-PK iIOeMIeO, CJIgMeNN OJJk aiH aO 

                                            
* The HJIJMable EPgeIe E. SileM, UIiOed SOaOeN CiMcPiO JPdge 

fJM Ohe U.S. CJPMO Jf AKKealN fJM Ohe SiSOh CiMcPiO, NiOOiIg bT 

deNigIaOiJI. 
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PINJliciOed MJbJcallN bT eIacOiIg Ohe TeleKhJIe 

CJINPHeM PMJOecOiJI AcO Jf 1991 (YTCPAZ), 47 U.S.C. 

] 227. II Ohe decadeN NiIce, Ohe TCPA haN ReaOheMed 

Ohe digiOal MeQJlPOiJI RiOh feR aHeIdHeION. WiOh 

iHKJMOaIO eSceKOiJIN, Ohe TCPA fJMbidN callN Klaced 

PNiIg aI aPOJHaOed OeleKhJIe dialiIg NTNOeH 

(YATDSZ), cJHHJIlT MefeMMed OJ aN aI aPOJdialeM. 

NJah DPgPid claiHN OhaO FacebJJk PNed aI ATDS 

OJ aleMO PNeMN, aN a NecPMiOT KMecaPOiJI, RheI OheiM 

accJPIO RaN acceNNed fMJH aI PIMecJgIiUed deQice JM 

bMJRNeM. FJM PIkIJRI MeaNJIN, DPgPid MeceiQed Ohe 

HeNNageN deNKiOe IJO beiIg a FacebJJk cPNOJHeM JM 

PNeM aId IeQeM cJINeIOiIg OJ NPch aleMON. HiN MeKeaOed 

aOOeHKON OJ OeMHiIaOe Ohe aleMON ReMe PINPcceNNfPl.  

FacebJJk challeIgeN Ohe adeLPacT Jf DPgPidXN 

TCPA allegaOiJIN aId, alOeMIaOiQelT, claiHN OhaO Ohe 

NOaOPOe QiJlaOeN Ohe FiMNO AHeIdHeIO. We cJIclPde 

OhaO DPgPidXN allegaOiJIN aMe NPfficieIO OJ RiOhNOaId 

FacebJJkXN HJOiJI OJ diNHiNN PIdeM FedeMal RPle Jf 

CiQil PMJcedPMe 12(b)(6).  

AN OJ Ohe cJINOiOPOiJIal LPeNOiJI, Re jJiI Ohe 

FJPMOh CiMcPiO aId hJld OhaO a 2015 aHeIdHeIO OJ Ohe 

TCPA, Rhich eSceKON callN YHade NJlelT OJ cJllecO a 

debO JRed OJ JM gPaMaIOeed bT Ohe UIiOed SOaOeN,Z iN 

cJIOeIO-baNed aId iIcJHKaOible RiOh Ohe FiMNO 

AHeIdHeIO. A;. AAAI< =4 P=:7B71a: C=<AC:Ba<BA, I<1. 

D. FCC, 923 F.3d 159 (4Oh CiM. 2019) (heMeiIafOeM, 

AAPC). BPO MaOheM OhaI OJNN JPO Ohe eIOiMe TCPA[a 

lJIgNOaIdiIg aId JOheMRiNe cJINOiOPOiJIal gPaMdiaI Jf 

cJINPHeM KMiQacT[Re NeQeM Ohe IeRlT aKKeIded 

YdebO-cJllecOiJI eSceKOiJIZ aN aI PIcJINOiOPOiJIal 

MeNOMicOiJI JI NKeech.  
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BACKGROUND  

I. The Telephone Consumer Protection Act  

II RhaO RaN OhJPghO OJ be OeleHaMkeOiIgXN 

heTdaT, CJIgMeNN eIacOed Ohe TCPA OJ YKMJOecO Ohe 

KMiQacT iIOeMeNON Jf MeNideIOial OeleKhJIe NPbNcMibeMN 

bT KlaciIg MeNOMicOiJIN JI PINJliciOed, aPOJHaOed 

OeleKhJIe callN.Z S. ReK. NJ. 102-178, aO 1 (1991). WiOh 

ceMOaiI eSceKOiJIN, Ohe TCPA baIN callN (iIclPdiIg 

OeSO HeNNageN) Klaced PNiIg aI ATDS. 47 U.S.C. 

] 227(b)(1); A33 SaBB3@473:2 D. S7;=< & S16CAB3@, I<1., 

569 F.3d 946, 954 (9Oh CiM. 2009) (Y[A] OeSO HeNNage iN 

a WcallX RiOhiI Ohe TCPA.Z).  

SiIce iON eIacOHeIO, Ohe defiIiOiJI Jf aI ATDS 

haN MeHaiIed Ohe NaHe: YeLPiKHeIO Rhich haN Ohe 

caKaciOT[(A) OJ NOJMe JM KMJdPce OeleKhJIe IPHbeMN 

OJ be called, PNiIg a MaIdJH JM NeLPeIOial IPHbeM 

geIeMaOJM; aId (B) OJ dial NPch IPHbeMN.Z 47 U.S.C. 

] 227(a)(1). II cJIOMaNO, Ohe NcJKe Jf Ohe KMJhibiOiJI 

NecOiJI haN eQJlQed. II 2014, RheI DPgPid MeceiQed 

HeNNageN fMJH FacebJJk, Ohe NOaOPOe eSceKOed ORJ 

OTKeN Jf callN: OhJNe YHade fJM eHeMgeIcT KPMKJNeNZ 

aId OhJNe YHade RiOh Ohe KMiJM eSKMeNN cJINeIO Jf Ohe 

called KaMOT.Z I2. ] 227(b)(1)(A) (2010). EffecOiQe 

NJQeHbeM 2, 2015, CJIgMeNN added a OhiMd eSceKOiJI 

fJM callN YHade NJlelT OJ cJllecO a debO JRed OJ JM 

gPaMaIOeed bT Ohe UIiOed SOaOeN.Z BiKaMOiNaI BPdgeO 

AcO Jf 2015, PPb. L. NJ. 114-74, ] 301(a)(1)(A), 129 

SOaO. 584, 588; 47 U.S.C. ] 227(b)(1)(A)(iii). IO iN OhiN 

YdebO-cJllecOiJI eSceKOiJIZ OhaO FacebJJk cJIOeIdN iN 

PIcJINOiOPOiJIal.  

TRJ cJPMO MPliIgN dPMiIg OhiN aKKeal haQe NhifOed 

Ohe TCPA KlaTiIg field. FiMNO, iI ACA I<B3@<aB7=<a: D. 

F323@a: C=;;C<71aB7=<A C=;;7AA7=<, Ohe D.C. 
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CiMcPiO JQeMOPMIed aNKecON Jf NeQeMal FedeMal 

CJHHPIicaOiJIN CJHHiNNiJI (YFCCZ) MPliIgN 

cJINOMPiIg Ohe ATDS defiIiOiJI. 885 F.3d 687 (D.C. 

CiM. 2018). ShJMOlT OheMeafOeM, iI Ma@9A D. C@C<16 Sa< 

D735=, LLC, Re cJINOMPed ACA I<B3@<aB7=<a: OJ RiKe 

Ohe defiIiOiJIal NlaOe cleaI, NJ Re Ybeg[aI] aIeR OJ 

cJINideM Ohe defiIiOiJI Jf ATDS PIdeM Ohe TCPA.Z 904 

F.3d 1041, 1049-50 (9Oh CiM. 2018). TJ claMifT aIT 

aHbigPiOT, Re MeaMOicPlaOed Ohe defiIiOiJI Jf aI ATDS: 

YeLPiKHeIO Rhich haN Ohe caKaciOT[(1) OJ NOJMe 

IPHbeMN OJ be called JM (2) OJ KMJdPce IPHbeMN OJ be 

called, PNiIg a MaIdJH JM NeLPeIOial IPHbeM 

geIeMaOJM[aId OJ dial NPch IPHbeMN aPOJHaOicallT.Z 

I2. aO 1053. ThaO defiIiOiJI gJQeMIN OhiN aKKeal.  

II. DuguidHs Allegations1  

DPgPid iN IJO a FacebJJk cPNOJHeM aId haN IeQeM 

cJINeIOed OJ FacebJJk cJIOacOiIg hiN cell KhJIe. 

NJIeOheleNN, begiIIiIg iI aKKMJSiHaOelT JaIPaMT 

2014, FacebJJk begaI NeIdiIg DPgPid NKJMadic OeSO 

HeNNageN. The HeNNageN aleMOed DPgPid OhaO aI 

PIMecJgIiUed bMJRNeM RaN aOOeHKOiIg OJ acceNN hiN 

(IJIeSiNOeIO) FacebJJk accJPIO. Each HeNNage 

fJllJRed a cJHHJI OeHKlaOe: YYJPM FacebJJk accJPIO 

RaN acceNNed [bT/fMJH] <bMJRNeM> aO <OiHe>. LJg iI 

fJM HJMe iIfJ.Z  

FlPHHJSed, aId PIable OJ YlJg iI fJM HJMe iIfJ,Z 

DPgPid MeNKJIded OJ Ohe HeNNageN bT OTKiIg YOffZ aId 

YAll Jff.Z FacebJJk iHHediaOelT aNNPMed DPgPid OhaO 

                                            
1 AO OhiN NOage, Re OMeaO DPgPidXN facOPal allegaOiJIN aN OMPe 

aId cJINOMPe OheH iI Ohe lighO HJNO faQJMable OJ DPgPid. S33 

N=@B6ABa@ F7<. A2D7A=@A I<1. D. S16Ea0 I<DA., 779 F.3d 1036, 1042 

(9Oh CiM. 2015), aA a;3<232 (AKM. 28, 2015). 



AKK-5 

YFacebJJk OeSON aMe IJR Jff,Z bPO Ohe HeNNageN keKO 

cJHiIg. DPgPid alNJ MeLPeNOed Qia eHail OhaO 

FacebJJk NOJK NeIdiIg hiH HeNNageN, bPO he MeceiQed 

NiHilaM, aPOJHaOed eHail MeNKJINeN OhaO failed OJ 

MeNJlQe Ohe iNNPe. The OeSO HeNNageN cJIOiIPed PIOil 

aO leaNO OcOJbeM 2014.  

DPgPid NPed FacebJJk fJM QiJlaOiIg Ohe TCPA, 

allegiIg OhaO FacebJJk NeIO Ohe OeSO HeNNageN PNiIg 

aI ATDS. SKecificallT, he allegeN OhaO FacebJJk 

eNOabliNhed Ohe aPOJHaOed lJgiI IJOificaOiJI KMJceNN 

aN aI eSOMa NecPMiOT feaOPMe RheIeQeM a FacebJJk 

accJPIO iN acceNNed fMJH a IeR deQice. AccJMdiIg OJ 

DPgPid, FacebJJk HaiIOaiIed a daOabaNe Jf KhJIe 

IPHbeMN aId[PNiIg a OeHKlaOe aId cJdiIg OhaO 

aPOJHaOicallT NPKKlied Ohe bMJRNeM iIfJMHaOiJI aId 

OiHe Jf acceNN[KMJgMaHHed iON eLPiKHeIO OJ NeId 

aPOJHaOed HeNNageN OJ OhJNe IPHbeMN each OiHe a 

IeR deQice acceNNed Ohe aNNJciaOed accJPIO. SJHehJR, 

FacebJJk acLPiMed DPgPidXN IPHbeM aId (aN iO did 

RiOh Ohe IPHbeMN KMJQided bT iON PNeMN) NOJMed aId 

NeIO aPOJHaOed HeNNageN OJ OhaO IPHbeM.  

DPgPid NPed JI behalf Jf ORJ KPOaOiQe claNNeN: 

KeJKle RhJ MeceiQed a HeNNage fMJH FacebJJk RiOhJPO 

KMJQidiIg FacebJJk OheiM cell KhJIe IPHbeM; aId 

KeJKle RhJ IJOified FacebJJk OhaO OheT did IJO RiNh OJ 

MeceiQe HeNNageN bPO laOeM MeceiQed aO leaNO JIe 

HeNNage. Each KPOaOiQe claNN MeacheN back fJPM TeaMN 

fMJH AKMil 22, 2016, RheI DPgPid filed Ohe aHeIded 

cJHKlaiIO. DPgPid NeekN NOaOPOJMT daHageN fJM each 

HeNNage, KlPN declaMaOJMT Melief aId aI iIjPIcOiJI 

KMJhibiOiIg NiHilaM TCPA QiJlaOiJIN iI Ohe fPOPMe.  

The diNOMicO cJPMO cJIclPded OhaO DPgPid 

iIadeLPaOelT alleged OhaO FacebJJk NeIO iON HeNNageN 
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PNiIg aI ATDS[a KMeMeLPiNiOe fJM TCPA liabiliOT. 

AfOeM KMJQidiIg leaQe OJ aHeId, Ohe diNOMicO cJPMO 

diNHiNNed Ohe aHeIded cJHKlaiIO RiOh KMejPdice.  

ANALYSIS  

FaiOhfPl OJ JPM PIflaggiIg dPOT OJ aNNeNN 

cJINOiOPOiJIal NOaIdiIg, Re hJld OhaO DPgPid 

adeLPaOelT allegeN a cJIcMeOe iIjPMT iI facO. S33 Va< 

PaBB3< D. V3@B71a: F7B<3AA G@>., LLC, 847 F.3d 1037, 

1042-43 (9Oh CiM. 2017) (ciOiIg S>=93=, I<1. D. R=07<A, 

136 S. CO. 1540 (2016)). 

I. Sufficiency of the Allegations  

FacebJJk iIQiOeN PN OJ aQJid Ohe FiMNO AHeIdHeIO 

challeIge bT affiMHiIg JI Ohe gMJPId OhaO DPgPid 

iIadeLPaOelT allegeN a TCPA QiJlaOiJI. AccJMdiIg OJ 

FacebJJk, Ohe eLPiKHeIO DPgPid chaMacOeMiUeN iI Ohe 

aHeIded cJHKlaiIO iN IJO aI ATDS. We cJIclPde OhaO 

Ma@9A fJMeclJNeN OhaO KJNiOiJI.  

BT defiIiOiJI, aI ATDS HPNO haQe Ohe caKaciOT YOJ 

NOJMe JM KMJdPce OeleKhJIe IPHbeMN OJ be called, PNiIg 

a MaIdJH JM NeLPeIOial IPHbeM geIeMaOJM.Z 47 U.S.C. 

] 227(a)(1)(A). II Ma@9A, Re claMified OhaO Ohe 

adQeMbial KhMaNe YPNiIg a MaIdJH JM NeLPeIOial 

IPHbeM geIeMaOJMZ HJdifieN JIlT Ohe QeMb YOJ 

KMJdPce,Z aId IJO Ohe KMecediIg QeMb, YOJ NOJMe.Z 904 

F.3d aO 1052. II JOheM RJMdN, aI ATDS Ieed IJO be 

able OJ PNe a MaIdJH JM NeLPeIOial geIeMaOJM OJ NOJMe 

IPHbeMN[iO NPfficeN OJ HeMelT haQe Ohe caKaciOT OJ 

YNOJMe IPHbeMN OJ be calledZ aId YOJ dial NPch IPHbeMN 

aPOJHaOicallT.Z2 I2. aO 1053.  

                                            
2 AI alOeMIaOiQe OJ Ohe caKaciOT OJ NOJMe IPHbeMN iN Ohe caKaciOT 

YOJ KMJdPce IPHbeMN OJ be called, PNiIg a MaIdJH JM NeLPeIOial 

IPHbeM geIeMaOJM.Z Ma@9A, 904 F.3d aO 1053; A33 47 U.S.C. 
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DPgPidXN IJIcJIclPNJMT allegaOiJIN KlaPNiblT 

NPggeNO OhaO FacebJJkXN eLPiKHeIO fallN RiOhiI OhiN 

defiIiOiJI. He allegeN OhaO FacebJJk HaiIOaiIN a 

daOabaNe Jf KhJIe IPHbeMN aId eSKlaiIN hJR 

FacebJJk KMJgMaHN iON eLPiKHeIO OJ aPOJHaOicallT 

geIeMaOe HeNNageN OJ OhJNe NOJMed IPHbeMN. The 

aHeIded cJHKlaiIO eSKlaiIN iI deOail hJR FacebJJk 

aPOJHaOeN eQeI Ohe aNKecON Jf Ohe HeNNageN OhaO 

aKKeaM KeMNJIaliUed. ThJNe facOPal allegaOiJIN, 

acceKOed aN OMPe aId cJINOMPed iI Ohe lighO HJNO 

faQJMable OJ DPgPid, NPfficieIOlT Klead OhaO FacebJJk 

NeIO DPgPid HeNNageN PNiIg YeLPiKHeIO Rhich haN 

Ohe caKaciOT . . . OJ NOJMe IPHbeMN OJ be called . . . aId 

OJ dial NPch IPHbeMN.Z3 I2. 

FacebJJk MeNKJIdN OhaO Ma@9A caIIJO KJNNiblT 

HeaI RhaO iO NaTN, leNO Ohe TCPA be PIdeMNOJJd OJ 

cJQeM PbiLPiOJPN deQiceN aId cJHHJIKlace cJINPHeM 

cJHHPIicaOiJIN. II KaMOicPlaM, FacebJJk caPOiJIN, 

NPch aI eSKaINiQe MeadiIg Jf Ma@9A RJPld caKOPMe 

NHaMOKhJIeN becaPNe OheT caI NOJMe IPHbeMN aId, 

PNiIg bPilO-iI aPOJHaOed MeNKJINe OechIJlJgT, dial 

OhJNe IPHbeMN aPOJHaOicallT. AId if NHaMOKhJIeN aMe 

ATDSN, OheI PNiIg OheH OJ Klace a call[eQeI RiOhJPO 

PNiIg Ohe aPOJHaOed dialiIg fPIcOiJIaliOT[QiJlaOeN 

Ohe TCPA. S33 I< @3 RC:3A & R35C:aB7=<A 

                                            
] 227(a)(1)(A). BecaPNe DPgPid adeLPaOelT allegeN Ohe caKaciOT OJ 

NOJMe IPHbeMN, Re dJ IJO addMeNN RheOheM he adeLPaOelT allegeN 

Ohe caKaciOT OJ KMJdPce.   

3 OPM cJIclPNiJI OhaO DPgPidXN deOailed facOPal allegaOiJIN aMe 

AC447173<B NaTN IJOhiIg abJPO RheOheM OhaO leQel Jf deOail iN 

<313AAa@G OJ Klead ATDS PNe. We alNJ IJOe OhaO FacebJJk dJeN 

IJO MaiNe, NJ Re dJ IJO cJINideM, Ohe MeLPiMeHeIO OhaO aI ATDS 

haQe Ohe caKaciOT OJ Ydial . . . IPHbeMN aCB=;aB71a::G.Z Ma@9A, 

904 F.3d aO 1053 (eHKhaNiN added).   
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I;>:3;3<B7<5 B63 T3:3>6=<3 C=<AC;3@ P@=B31B7=< A1B 

=4 1991, 30 FCC Rcd. 7961, 7975 _ 19 I.70 (JPlT 10, 

2015); ACA I<BI:, 885 F.3d aO 704. YIO caIIJO be Ohe 

caNe,Z Ohe D.C. CiMcPiO haN MeHaMked, YOhaO eQeMT 

PIiIQiOed cJHHPIicaOiJI fMJH a NHaMOKhJIe 

iIfMiIgeN fedeMal laR, aId OhaO IeaMlT eQeMT AHeMicaI 

iN a TCPA-QiJlaOJM-iI-RaiOiIg, if IJO a QiJlaOJM-iI-

facO.Z ACA I<BI:, 885 F.3d aO 698. 

AN a OeSOPal aIchJM fJM IaMMJRiIg Ma@9A, 

FacebJJk KJiION OJ Ohe NOaOPOJMT MeLPiMeHeIO 

(MeKeaOed iI Ma@9A) OhaO aI ATDS NOJMe IPHbeMN YOJ 

be called.Z 47 U.S.C. ] 227(a)(1)(A). The ATDS aO iNNPe 

iI Ma@9A RaN deNigIed OJ NeId KMJHJOiJIal OeSO 

HeNNageN OJ a liNO Jf NOJMed IPHbeMN[a KMJacOiQe 

adQeMOiNiIg caHKaigI. S33 904 F.3d aO 1048. FacebJJk 

diffeMeIOiaOeN iON eLPiKHeIO becaPNe iO NOJMeN IPHbeMN 

YOJ be calledZ JIlT MefleSiQelT[aN a KMeKMJgMaHHed 

MeNKJINe OJ eSOeMIal NOiHPli JPONide Jf FacebJJkXN 

cJIOMJl. IO PMgeN PN OJ cabiI Ma@9A aN iIaKKlicable OJ 

NPch KPMelT Y@3A>=<A7D3 HeNNageN,Z becaPNe IPHbeMN 

NOJMed OJ NeId NPch HeNNageN ReMe IJO NOJMed YOJ be 

called.Z SJ cJINOMPed, FacebJJk aMgPeN, Ma@9A aQJidN 

Ohe JPOcJHe Jf deeHiIg NHaMOKhJIeN a OTKe Jf ATDS.  

We caIIJO NLPaMe OhiN cJINOMPcOiJI RiOh Ma@9A JM 

Ohe TCPA. Ma@9AXN glJNN JI Ohe NOaOPOJMT OeSO KMJQideN 

IJ baNiN OJ eSclPde eLPiKHeIO OhaO NOJMeN IPHbeMN YOJ 

be calledZ JIlT MefleSiQelT. IIdeed, Ohe NOaOPOe 

NPggeNON JOheMRiNe: YOJ be calledZ Ieed IJO be Ohe JIlT 

KPMKJNe fJM NOJMiIg IPHbeMN[Ohe eLPiKHeIO Ieed 

JIlT haQe Ohe YcaKaciOTZ OJ NOJMe IPHbeMN OJ be called. 

47 U.S.C. ] 227(a)(1). The aHeIded cJHKlaiIO dJeN 

IJO NJ HPch aN NPggeNO OhaO FacebJJkXN eLPiKHeIO 

cJPld (JM did) NOJMe IPHbeMN fJM aIT JOheM MeaNJI.  
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IHKJMOaIOlT, MejecOiIg Ohe acOiQe-MefleSiQe 

diNOiIcOiJI dJeN IJO MeIdeM YOJ be calledZ NPKeMflPJPN. 

PhJIe IPHbeMN aMe fMeLPeIOlT NOJMed fJM KPMKJNeN 

JOheM OhaI YOJ be calledZ: NhJKN aId MeNOaPMaION NOJMe 

IPHbeMN OJ ideIOifT cPNOJHeMN iI OheiM lJTalOT 

KMJgMaHN; elecOMJIic KhJIebJJkN NOJMe IPHbeMN fJM 

KPblic acceNN; daOa HiIiIg cJHKaIieN NOJMe aId Nell 

IPHbeMN; aId NJfORaMe fJM cPNOJHeM MelaOiJIN 

HaIageHeIO NOJMeN IPHbeMN OJ helK bPNiIeNNeN 

HaIage OheiM clieIOele. SJ YOJ be calledZ haN HeaIiIg 

RiOhJPO iIfeMMiIg a NileIO diNOiIcOiJI beOReeI acOiQe 

aId MefleSiQe callN.  

FiIallT, FacebJJkXN aMgPHeIO OhaO aIT ATDS 

defiIiOiJI NhJPld aQJid iHKlicaOiIg NHaMOKhJIeN 

KMJQideN IJ MeaNJI OJ adJKO Ohe KMJKJNed acOiQe-

MefleSiQe diNOiIcOiJI. EQeI if FacebJJkXN KMeHiNe haN 

HeMiO, Ohe LPiIOeNNeIOial KPMKJNe fJM Rhich 

NHaMOKhJIe PNeMN NOJMe IPHbeMN iN YOJ be calledZ 

KMJacOiQelT. II JOheM RJMdN, eSclPdiIg eLPiKHeIO OhaO 

NOJMeN IPHbeMN YOJ be calledZ JIlT MefleSiQelT RJPld 

IJO aQJid caKOPMiIg NHaMOKhJIeN.  

OPM MeadiIg NPKKJMON Ohe TCPAXN aIiHaOiIg 

KPMKJNe[KMJOecOiIg KMiQacT bT MeNOMicOiIg 

PINJliciOed, aPOJHaOed OeleKhJIe callN. S33 S. ReK. 

102-178, aO 1. The HeNNageN DPgPid MeceiQed ReMe 

aPOJHaOed, PINJliciOed, aId PIRaIOed. We aMe 

PIKeMNPaded bT FacebJJkXN NOMaiIed MeadiIg Jf Ma@9A 

aId Ohe TCPA.  

FacebJJk adQaIceN a NeKaMaOe aMgPHeIO OhaO iO 

RaN eIOiOled OJ diNHiNNal JI Ohe KleadiIgN becaPNe Ohe 

TCPA eSceKON Ycall[N] Hade fJM eHeMgeIcT KPMKJNeN.Z 

47 U.S.C. ] 227(b)(1)(A). The FCC haN cJINOMPed OhiN 

eSceKOiJI bMJadlT, OJ iIclPde YcallN Hade IeceNNaMT iI 
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aIT NiOPaOiJI affecOiIg Ohe healOh aId NafeOT Jf 

cJINPHeMN.Z 47 C.F.R. ] 64.1200(f)(4). BPO DPgPid 

allegeN OhaO he iN IJO a FacebJJk cPNOJHeM aId haN 

adQiNed FacebJJk Jf OhaO facO MeKeaOedlT aId OhMJPgh 

QaMiJPN HeaIN Jf cJHHPIicaOiJI. AcceKOiIg OheNe 

allegaOiJIN aN OMPe, DPgPid did IJO haQe a FacebJJk 

accJPIO, NJ hiN accJPIO cJPld IJO haQe faced a NecPMiOT 

iNNPe, aId FacebJJkXN HeNNageN fall JPONide eQeI Ohe 

bMJad cJINOMPcOiJI Ohe FCC haN affJMded Ohe 

eHeMgeIcT eSceKOiJI. S33 I< @3 RC:3A & R35C:aB7=<A 

I;>:3;3<B7<5 B63 T3:3>6=<3 C=<AC;3@ P@=B31B7=< A1B 

=4 1991, 31 F.C.C. Rcd. 9054, 9063 _ 21 I.76 (APg. 4, 

2016) (Y[P]PMKJMOed eHeMgeIcT callN caIIJO be 

OaMgeOed OJ jPNO aIT KeMNJI. TheNe callN HPNO be abJPO 

a bJIa fide eHeMgeIcT OhaO iN MeleQaIO OJ Ohe called 

KaMOT.Z).  

FiIallT, iO beaMN MeiOeMaOiIg OhaO Re aMe 

cJINideMiIg Ohe aHeIded cJHKlaiIO aO Ohe RPle 

12(b)(6) diNHiNNal NOage. ThPN, Re MeQieR Ohe 

NPfficieIcT Jf Ohe allegaOiJIN, IJO OheiM accPMacT JM Ohe 

iIOMicaOe RJMkiIgN Jf FacebJJkXN eLPiKHeIO, 

algJMiOhHN, JM IJOificaOiJI NTNOeH. DeQelJKiIg OhJNe 

facOPal deOailN MeHaiIN fJM Ohe KaMOieN aId Ohe diNOMicO 

cJPMO JI MeHaId.  

II. First Amendment  

AN a OhMeNhJld HaOOeM, Re cJIfiMH OhaO FacebJJk 

haN NOaIdiIg OJ challeIge Ohe cJINOiOPOiJIaliOT Jf Ohe 

KJNO-aHeIdHeIO TCPA. AlOhJPgh Ohe TCPA 

QiJlaOiJIN DPgPid allegeN KMedaOe Ohe debO-cJllecOiJI 

eSceKOiJI, Rhich OJJk effecO iI 2015, he alNJ NeekN 

daHageN JI behalf Jf a KPOaOiQe claNN fJM QiJlaOiJIN 

OhaO JccPMMed iI KaMO iI 2016, aN Rell aN fJMRaMd-

lJJkiIg iIjPIcOiQe Melief baNed JI Ohe KJNO-aHeIdHeIO 
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TCPA. S33 La<25@a4 D. USI F7:; P@=2A., 511 U.S. 244, 

273 (1994) (Y[A]KKlicaOiJI Jf IeR NOaOPOeN KaNNed afOeM 

Ohe eQeION iI NPiO iN PILPeNOiJIablT KMJKeM iI HaIT 

NiOPaOiJIN,Z NPch aN Y[R]heI Ohe iIOeMQeIiIg NOaOPOe 

aPOhJMiUeN JM affecON Ohe KMJKMieOT Jf KMJNKecOiQe 

Melief.Z). The claNN allegaOiJIN aId MeLPeNO fJM 

iIjPIcOiQe Melief QeNO FacebJJk RiOh a NPfficieIO 

KeMNJIal NOake iI Ohe KJNO-aHeIdHeIO TCPA OJ 

challeIge iON cJINOiOPOiJIaliOT.  

A. The Post-Amendment TCPA Is Content-

Based  

TPMIiIg OJ Ohe HeMiON, Re fiMNO eQalPaOe RheOheM 

Ohe TCPA iN cJIOeIO-IePOMal aId NPbjecO OJ 

iIOeMHediaOe NcMPOiIT JM cJIOeIO-baNed aId NPbjecO OJ 

NOMicO NcMPOiIT. We haQe MeKeaOedlT affiMHed OhaO Ohe 

KMe-aHeIdHeIO TCPA RaN cJIOeIO-IePOMal aId 

cJINiNOeIO RiOh Ohe FiMNO AHeIdHeIO. G=;3H D. 

Ca;>03::-EEa:2 C=., 768 F.3d 871, 876 (9Oh CiM. 

2014), a44I2, 136 S. CO. 663 (2016); M=A3@ D. F32. 

C=;;1I<A C=;;I<, 46 F.3d 970, 975 (9Oh CiM. 1995). 

The NOaOPOe NaOiNfied iIOeMHediaOe NcMPOiIT becaPNe iO 

RaN IaMMJRlT OailJMed OJ adQaIce Ohe YgJQeMIHeIOXN 

NigIificaIO iIOeMeNO iI MeNideIOial KMiQacTZ aId lefO 

JKeI YaHKle alOeMIaOiQe chaIIelN Jf cJHHPIicaOiJI.Z 

M=A3@, 46 F.3d aO 974; A33 a:A= G=;3H, 768 F.3d aO 876-

77 (MecJgIiUiIg OhaO Ohe gJQeMIHeIOXN iIOeMeNO iI 

KMiQacT eSOeIdN beTJId Ohe hJPNehJld, aId MejecOiIg 

Ohe aMgPHeIO OhaO Ohe NOaOPOe iN iIadeLPaOelT OailJMed 

iINJfaM aN iO aKKlieN OJ OeSO HeNNageN).  

The debO-cJllecOiJI eSceKOiJI, Rhich addN a 

KPMKJNiQe eleHeIO, chaIgeN Ohe fMaHeRJMk. The 

TCPA IJR faQJMN NKeech YNJlelT OJ cJllecO a debO JRed 

OJ JM gPaMaIOeed bT Ohe UIiOed SOaOeN.Z 47 U.S.C. 
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] 227(b)(1)(A)(iii). BecaPNe OhiN NecOiJI YOaMgeO[N] 

NKeech baNed JI iON cJHHPIicaOiQe cJIOeIO,Z Ohe 

eSceKOiJI iN cJIOeIO-baNed aId NPbjecO OJ NOMicO 

NcMPOiIT. R332 D. T=E< =4 G7:03@B, A@7H., 135 S. CO. 

2218, 2226 (2015); A33 AAPC, 923 F.3d aO 165-67.  

The gJQeMIHeIOXN aMgPHeIO OhaO Ohe debO-

cJllecOiJI eSceKOiJI iN MelaOiJINhiK-baNed aN JKKJNed 

OJ cJIOeIO-baNed iN fJMeclJNed bT R332. The YcMPcial 

fiMNO NOeK iI Ohe cJIOeIO-IePOMaliOT aIalTNiNZ iN 

YdeOeMHiIiIg RheOheM Ohe laR iN cJIOeIO IePOMal JI iON 

face.Z R332, 135 S. CO. aO 2228. If iO iN IJO, Ohe laR YiN 

NPbjecO OJ NOMicO NcMPOiIT MegaMdleNN Jf Ohe 

gJQeMIHeIOXN beIigI HJOiQe, cJIOeIO-IePOMal 

jPNOificaOiJI, JM lack Jf WaIiHPN OJRaMd Ohe ideaN 

cJIOaiIedX iI Ohe MegPlaOed NKeech.Z I2. (LPJOiIg 

C7<17<<aB7 D. D7A1=D3@G N3BE=@9, I<1., 507 U.S. 410, 

429 (1993)). FJM OhaO MeaNJI, Re YcJINideM[] RheOheM a 

laR iN cJIOeIO IePOMal JI iON face 034=@3 OPMIiIg OJ Ohe 

laRXN jPNOificaOiJI JM KPMKJNe.Z I2.  

IO iN JbQiJPN fMJH Ohe OeSO OhaO Ohe debO-cJllecOiJI 

eSceKOiJIXN aKKlicabiliOT OPMIN eIOiMelT JI Ohe cJIOeIO 

Jf Ohe cJHHPIicaOiJI[i.e., RheOheM iO iN YNJlelT OJ 

cJllecO a debO JRed OJ JM gPaMaIOeed bT Ohe UIiOed 

SOaOeN.Z 47 U.S.C. ] 227(b)(1)(A)(iii). The ideIOiOT aId 

MelaOiJINhiK Jf Ohe calleM aMe iMMeleQaIO. AId Ohe 

gJQeMIHeIOXN YiIIJcPJPN jPNOificaOiJIZ[KeMHiOOiIg 

OhiMd-KaMOT debO cJllecOJMN OJ Klace callN JI Ohe 

gJQeMIHeIOXN behalf PNiIg Ohe NaHe HeaIN aN Ohe 

gJQeMIHeIO iONelf caI PNe[YcaIIJO OMaINfJMH a 

faciallT cJIOeIO-baNed laR iIOJ JIe OhaO iN cJIOeIO 

IePOMal.Z R332, 135 S. CO. aO 2228. We OheMefJMe 

cJIclPde OhaO Ohe eSceKOiJI iN cJIOeIO-baNed, RiOhJPO 
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MeNJMOiIg OJ R332XN NecJId, iIOeIO-fJcPNed iILPiMT. S33 

72. aO 2227-28.  

OPM NiNOeM ciMcPiONX KJNO-R332 deciNiJIN aMe 

cJINiNOeIO RiOh JPM MeadiIg. TheMe iN, Jf cJPMNe, Ohe 

FJPMOh CiMcPiOXN deciNiJI iI AAPC, decided NhJMOlT 

afOeM aMgPHeIO iI JPM caNe, iI Rhich Ohe cJPMO Meached 

Ohe NaHe cJIclPNiJI MegaMdiIg Ohe debO-cJllecOiJI 

KMJQiNiJI. 923 F.3d aO 161 (Y[W]e agMee RiOh Ohe 

PlaiIOiffN OhaO Ohe debO-cJllecOiJI eSeHKOiJI 

cJIOMaQeIeN Ohe FMee SKeech ClaPNe. II agMeeHeIO 

RiOh Ohe GJQeMIHeIO, hJReQeM, Re aMe NaOiNfied OJ 

NeQeM Ohe flaRed eSeHKOiJI fMJH Ohe aPOJHaOed call 

baI.Z). EaMlieM, Ohe FJPMOh CiMcPiO alNJ deeHed 

cJIOeIO-baNed SJPOh CaMJliIaXN TCPA aIalJgPe 

becaPNe Ohe NOaOPOe aKKlieN JIlT OJ MJbJcallN YJf a 

KJliOical IaOPMeZ JM Hade YfJM Ohe KPMKJNe Jf HakiIg 

aI PINJliciOed cJINPHeM OeleKhJIe call.Z Ca6a:G D. 

La@=Aa, 796 F.3d 399, 402 (4Oh CiM. 2015) (LPJOiIg S.C. 

CJde ] 16-17-446(A)). YAKKlTiIg R332XN fiMNO NOeK,Z Ohe 

FJPMOh CiMcPiO MeaNJIed, YSJPOh CaMJliIaXN aIOi-

MJbJcall NOaOPOe iN cJIOeIO baNed becaPNe iO HakeN 

cJIOeIO diNOiIcOiJIN JI iON face.Z I2. aO 405. The EighOh 

CiMcPiO likeRiNe deeHed cJIOeIO-baNed aI eSceKOiJI OJ 

MiIIeNJOaXN TCPA aIalJgPe fJM HeNNageN NeIO OJ 

NJliciO QJlPIOaMT dJIaOiJIN. G@3A6a; D. SEa<A=<, 866 

F.3d 853, 854-55 (8Oh CiM. 2017) (ciOiIg MiII. SOaO. 

] 325E.27(a)), 13@B. 23<732, 138 S. CO. 682 (2018).  

BT cJIOMaNO, Ohe SeQeIOh CiMcPiO PKheld IIdiaIaXN 

TCPA aIalJgPe, Rhich eSeHKOed callN fJM Y(1) 

MeNNageN fMJH NchJJl diNOMicON OJ NOPdeION, KaMeION, JM 

eHKlJTeeN[;] (2) MeNNageN OJ NPbNcMibeMN RiOh RhJH 

Ohe calleM haN a cPMMeIO bPNiIeNN JM KeMNJIal 

MelaOiJINhiK[; aId] (3) MeNNageN adQiNiIg eHKlJTeeN Jf 



AKK-14 

RJMk NchedPleN.Z PaB@7=B71 V3B3@a<A, I<1. D. Z=3::3@, 

845 F.3d 303, 304 (7Oh CiM.) (LPJOiIg IId. CJde ] 24-5-

14-5(a)), 13@B. 23<732 AC0 <=;. PaB@7=B71 V3B3@a<A, I<1. 

D. H7::, 137 S. CO. 2321 (2017). The fiMNO aId NecJId 

eSceKOiJIN OJ Ohe IIdiaIa NOaOPOe aMe baNed JI Ohe 

MelaOiJINhiK beOReeI calleM aId MeciKieIO, aId Ohe 

KlaiIOiff did IJO iIQJke Ohe OhiMd eSceKOiJI. S33 72. aO 

305 (NPggeNOiIg iI dicOa OhaO Ohe OhiMd eSceKOiJI, ReMe 

iO iIQJked, iN cJIOeIO-baNed). AccJMdiIglT, Ohe SeQeIOh 

CiMcPiO PKheld Ohe IIdiaIa NOaOPOe aN cJIOeIO-IePOMal 

aId cJINiNOeIO RiOh Ohe FiMNO AHeIdHeIO. I2. aO 306 

(YIIdiaIa dJeN IJO diNcMiHiIaOe bT cJIOeIO[Ohe 

NOaOPOe deOeMHiIeN RhJ HaT be called, IJO RhaO 

HeNNage HaT be cJIQeTed . . . .Z).  

The OeSO Jf Ohe TCPA HakeN cleaM OhaO Ohe 

aQailabiliOT Jf Ohe eSceKOiJI deKeIdN eSclPNiQelT JI 

Ohe KPMKJNe aId cJIOeIO Jf Ohe call. The MelaOiJINhiK 

beOReeI calleM aId MeciKieIO, OhJPgh IJO cJiIcideIOal, 

dJeN IJO beaM JI Ohe eSceKOiJIXN aKKlicabiliOT. R332 

fJMbidN PN fMJH iHKPOiIg HJOiQeN JM NeINibiliOieN OJ 

CJIgMeNN RheMe, aN heMe, iON KlaiI laIgPage iN cleaM, 

aId cleaMlT cJIOeIO-baNed. 135 S. CO. aO 2228.  

B. The Post-Amendment TCPA Fails Strict 

Scrutiny  

BecaPNe iO iN cJIOeIO-baNed, Ohe TCPAXN debO-

cJllecOiJI KMJQiNiJI iN YKMeNPHKOiQelT PIcJINOiOPOiJIal 

aId HaT be jPNOified JIlT if Ohe gJQeMIHeIO KMJQeN OhaO 

[iO iN] IaMMJRlT OailJMed OJ NeMQe cJHKelliIg NOaOe 

iIOeMeNON.Z4 R332, 135 S. CO. aO 2226. MJMe NKecificallT, 

                                            
4 We MejecO Ohe gJQeMIHeIOXN PINPKKJMOed aNNeMOiJI OhaO 

FacebJJkXN NecPMiOT HeNNageN aMe NPbjecO OJ iIOeMHediaOe 

NcMPOiIT becaPNe OheT cJINOiOPOe cJHHeMcial NKeech. S33 HC<B D. 

C7BG =4 L=A A<53:3A, 638 F.3d 703, 715 (9Oh CiM. 2011) 
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Ohe gJQeMIHeIO (aId DPgPid, RhJ adJKON Ohe 

gJQeMIHeIOXN cJINOiOPOiJIal aMgPHeION) HPNO 

deHJINOMaOe OhaO Ohe TCPAXN YdiffeMeIOiaOiJI beOReeI 

[MJbJcallN OJ cJllecO a debO JRed OJ JM gPaMaIOeed bT 

Ohe UIiOed SOaOeN] aId JOheM OTKeN Jf 

[MJbJcallN] . . . fPMOheMN a cJHKelliIg gJQeMIHeIO 

iIOeMeNO aId iN IaMMJRlT OailJMed OJ OhaO eId.Z I2. aO 

2231. IHKJMOaIOlT, Re fJcPN JPM aIalTNiN JI Ohe 

cJIOeIO-baNed diffeMeIOiaOiJI[Ohe debO-cJllecOiJI 

eSceKOiJI[<=B JI Ohe TCPA JQeMall. S33 72. aO 2231-

32; AAPC, 923 F.3d aO 167 (Y[I]I JMdeM OJ NPMQiQe NOMicO 

NcMPOiIT, Ohe GJQeMIHeIO HPNO NhJR OhaO B63 230B-

1=::31B7=< 3F3;>B7=< haN beeI IaMMJRlT OailJMed OJ 

fPMOheM a cJHKelliIg gJQeMIHeIOal iIOeMeNO.Z 

(eHKhaNiN added)). 

The gJQeMIHeIO NeMiJPNlT adQJcaOeN JIlT JIe 

iIOeMeNO: YOhe KMJOecOiJI Jf KeMNJIal aId MeNideIOial 

KMiQacT.Z ThiN aMOicPlaOiJI iN a head-NcMaOcheM, 

becaPNe MJbJcallN OJ cJllecO gJQeMIHeIO debO aMe jPNO 

aN iIQaNiQe Jf KMiQacT MighON aN MJbJcallN Klaced fJM 

JOheM KPMKJNeN. OI OhaO KJiIO, cJIgMeNNiJIal fiIdiIgN 

cJMMJbJMaOe cJHHJI NeINe (IJO OJ HeIOiJI KMacOical 

eSKeMieIce): YEQideIce cJHKiled bT Ohe CJIgMeNN 

iIdicaOeN OhaO MeNideIOial OeleKhJIe NPbNcMibeMN 

cJINideM aPOJHaOed JM KMeMecJMded OeleKhJIe callN, 

@35a@2:3AA =4 B63 1=<B3<B JM Ohe iIiOiaOJM Jf Ohe 

HeNNage, OJ be a IPiNaIce aId aI iIQaNiJI Jf KMiQacT.Z 

                                            
(YCJHHeMcial NKeech iN WdefiIed aN NKeech OhaO dJeN IJ HJMe OhaI 

KMJKJNe a cJHHeMcial OMaINacOiJI.X . . . WheMe Ohe facON KMeNeIO a 

clJNe LPeNOiJI, WNOMJIg NPKKJMOX OhaO Ohe NKeech NhJPld be 

chaMacOeMiUed aN cJHHeMcial NKeech iN fJPId RheMe Ohe NKeech iN 

aI adQeMOiNeHeIO, Ohe NKeech MefeMN OJ a KaMOicPlaM KMJdPcO, aId 

Ohe NKeakeM haN aI ecJIJHic HJOiQaOiJI.Z (iIOeMIal ciOaOiJIN 

JHiOOed)).  
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TeleKhJIe CJINPHeM PMJOecOiJI AcO Jf 1991, PPb. L. 

NJ. 102-243, ] 2(10), 105 SOaO. 2394, 2394 (eHKhaNiN 

added). PeMHiOOiIg calleMN OJ cJllecO gJQeMIHeIO debO 

OhPN hiIdeMN[IJO fPMOheMN[Ohe gJQeMIHeIOXN 

aNNeMOed iIOeMeNO. BecaPNe iO YNPbQeMON Ohe KMiQacT 

KMJOecOiJIN PIdeMlTiIg OheZ TCPA aId YdeQiaOeN fMJH 

Ohe KPMKJNe Jf Ohe aPOJHaOed call baI,Z Ohe debO-

cJllecOiJI eSceKOiJI iN faOallT PIdeMiIclPNiQe. AAPC, 

923 F.3d aO 168.  

CJIOMaNOiIg Ohe KMiQacT iHKlicaOiJIN Jf Ohe 

TCPAXN lJIgNOaIdiIg cJINeIO aId eHeMgeIcT 

eSceKOiJIN highlighON OhiN OailJMiIg defecO. RJbJcallN 

Klaced KPMNPaIO OJ cJINeIO YaMe leNN iIOMPNiQe OhaI 

JOheM aPOJHaOed callNZ becaPNe YcJINeIO geIeMallT 

diHiIiNheN aIT eSKecOaOiJI Jf KMiQacT.Z I2. aO 169. SJ 

OJJ aMe eHeMgeIcT MJbJcallN, becaPNe OheT aMe 

iIfMeLPeIO, YKMJOecO[] Ohe NafeOT aId RelfaMe Jf 

AHeMicaIN,Z aId NeMQe Ohe KPblic iIOeMeNO. I2. aO 170. 

BT cJIOMaNO, aI PIcJINeIOed, IJI-eHeMgeIcT MJbJcall 

OhJMJPghlT iIQadeN KeMNJIal aId MeNideIOial KMiQacT, 

RheOheM iO iN Klaced OJ cJllecO gJQeMIHeIO debO JM fJM 

NJHe JOheM KPMKJNe. The PIiQeMNe Jf JOheMRiNe illegal 

callN OhaO Ohe debO-cJllecOiJI eSceKOiJI KeMHiON[

Rhich JIe NeIaOJM eNOiHaOed OJ be iI Ohe OeIN Jf 

HilliJIN[haN aI JPONiUed, deOMiHeIOal iHKacO JI 

MeNideIOial aId KeMNJIal KMiQacT. S33 I< @3 RC:3A & 

R35C:aB7=<A I;>:3;3<B7<5 B63 T3:3>6=<3 C=<AC;3@ 

P@=B31B7=< A1B =4 1991, 31 F.C.C. Rcd. 9074, 9078 _ 9 

& I.36 (APg. 11, 2016). ThiN iIcJIgMPeIcT PIdeMNcJMeN 

OhaO Ohe eSceKOiJI iHKedeN, MaOheM OhaI fPMOheMN, Ohe 

NOaOPOeXN KPMKJNe.  

TJ eQade OhiN laMgelT Nelf-eQideIO cJIclPNiJI, Ohe 

gJQeMIHeIO RJPld haQe PN fJcPN JPM aIalTNiN JI Ohe 
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TCPA RMiO laMge MaOheM OhaI Ohe debO-cJllecOiJI 

eSceKOiJI. IO aMgPeN OhaO Ohe KJNO-aHeIdHeIO NOaOPOe, 

QieRed hJliNOicallT, MeHaiIN IaMMJRlT OailJMed OJ 

KMJOecO KeMNJIal aId hJPNehJld KMiQacT. ThiN glJNN-

JQeM aKKMJach iN aO JddN RiOh R332, Rhich diMecON OhaO 

Ohe OailJMiIg iILPiMT fJcPN JI Ohe cJIOeIO-baNed 

diffeMeIOiaOiJI[heMe, Ohe debO-cJllecOiJI eSceKOiJI. 

S33 135 S. CO. aO 2231-32; A33 a:A= AAPC, 923 F.3d aO 

167.  

The gJQeMIHeIOXN eSKaIded leIN alNJ failN iI iON 

JbjecOiQe. The KJNO-aHeIdHeIO TCPA iN 

PIdeMiIclPNiQe, iI OhaO iO eSceKON aPOJHaOed callN 

Klaced KPMNPaIO OJ Ohe debO-cJllecOiJI eSceKOiJI, 

Rhich aMe[all elNe beiIg eLPal[eQeMT biO aN iIQaNiQe 

Jf MeNideIOial aId KeMNJIal KMiQacT aN aIT JOheM 

aPOJHaOed call. S33 PPb. L. NJ. 102-243, ] 2(10), 105 

SOaO. aO 2394. IO iN alNJ JQeMiIclPNiQe becaPNe Ohe 

gJQeMIHeIO[iI iON JRI RJMdN[cJPld haQe 

accJHKliNhed Ohe NaHe gJal iI a cJIOeIO-IePOMal 

HaIIeM bT baNiIg Ohe eSceKOiJI YJI Ohe called KaMOTXN 

KMeeSiNOiIg MelaOiJINhiK RiOh Ohe fedeMal gJQeMIHeIO.Z 

S33 R332, 135 S. CO. aO 2232. AId Ohe TCPAXN 

KJOeIOiallT eSKaINiQe aKKlicaOiJI OJ eQeMTdaT 

cJINPHeM cJHHPIicaOiJIN[a NHall fMacOiJI Jf Rhich 

iHKlicaOe MeNideIOial aId KeMNJIal KMiQacT[fPMOheM 

eHKhaNiUeN iON JQeM-iIclPNiQeIeNN. S33 ACA I<BI:, 885 

F.3d aO 697-99.  

The gJQeMIHeIO halfheaMOedlT NPggeNON aI 

alOeMIaOiQe iIOeMeNO: KMJOecOiIg Ohe KPblic fiNc.5 We 

                                            
5 The PMeNideIOXN aIIPal bPdgeO KMJKJNal fJM fiNcal TeaM 2015[

Ohe RellNKMiIg Jf Ohe debO-cJllecOiJI eSceKOiJI[KMJjecOed OhaO 

Ohe aHeIdHeIO RJPld Tield $12 HilliJI KeM TeaM JQeM Ohe eINPiIg 

decade. S33 FiNcal YeaM 2015 PMeNideIOXN BPdgeO, aO 185, 
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cMediO OhiN aMgPHeIO fJM caIdJM: debO cJllecOiJI iN 

PIeNcaKablT Ohe eSceKOiJIXN HaiI KPMKJNe[heIce iON 

iIefficacT iI KMJOecOiIg KMiQacT. S33 W7::7a;A-YC:33 D. 

F:a. Ba@, 135 S. CO. 1656, 1668 (2015) 

(Y[U]IdeMiIclPNiQeIeNN caI MaiNe dJPbON abJPO 

RheOheM Ohe gJQeMIHeIO iN iI facO KPMNPiIg Ohe 

iIOeMeNO iO iIQJkeN . . . .Z (iIOeMIal LPJOaOiJI HaMkN 

aId ciOaOiJI JHiOOed)). BPO eQeI aNNPHiIg OhaO 

KMJOecOiIg Ohe KPblic fiNc iN a cJHKelliIg iIOeMeNO, Ohe 

debO-cJllecOiJI eSceKOiJI iN IJO Ohe leaNO MeNOMicOiQe 

HeaIN OJ achieQe iO. FJM JIe, CJIgMeNN cJPld KMJOecO 

Ohe KPblic fiNc iI a cJIOeIO-IePOMal RaT bT KhMaNiIg 

Ohe eSceKOiJI iI OeMHN Jf Ohe MelaOiJINhiK MaOheM OhaI 

cJIOeIO. S33 R332, 135 S. CO. aO 2232 (IJOiIg Ohe 

YaHKle cJIOeIO-IePOMal JKOiJINZ aQailable OJ NeMQe Ohe 

NaHe gJQeMIHeIO iIOeMeNO). The gJQeMIHeIO cJPld 

alNJ JbOaiI cJINeIO fMJH iON debOJMN JM Klace Ohe callN 

iONelf. S33 AAPC, 923 F.3d aO 169 I.10 (IJOiIg OheNe 

KJNNibiliOieN); Ca;>03::-EEa:2 C=. D. G=;3H, 136 S. 

CO. 663, 672 (2016), aA @3D7A32 (Feb. 9, 2016) (YThe 

UIiOed SOaOeN aId iON ageIcieN, iO iN PIdiNKPOed, aMe 

IJO NPbjecO OJ Ohe TCPAXN KMJhibiOiJIN becaPNe IJ 

NOaOPOe lifON OheiM iHHPIiOT.Z). We hJld OhaO Ohe debO-

cJllecOiJI eSceKOiJI iN cJIOeIO-baNed aId iINPfficieIOlT 

OailJMed OJ adQaIce Ohe gJQeMIHeIOXN iIOeMeNON iI 

KMJOecOiIg KMiQacT JM Ohe KPblic fiNc. 

                                            
aDa7:a0:3 aB hOOKN://RRR.gJQiIfJ.gJQ/cJIOeIO/Kkg/BUDGET-

2015-BUD/Kdf/BUDGET-2015-BUD.Kdf; FiNcal YeaM 2015 

PMeNideIOXN BPdgeO: AIalTOical PeMNKecOiQeN, aO 123, aDa7:a0:3 aB 

hOOKN://RRR.gJQiIfJ.gJQ/cJIOeIO/Kkg/BUDGET-2015-

PER/Kdf/BUDGET-2015-PER.Kdf.   
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C. The Debt-Collection Exception Is 

Severable  

ThJPgh iIcJHKaOible RiOh Ohe FiMNO AHeIdHeIO, 

Ohe debO-cJllecOiJI eSceKOiJI iN NeQeMable fMJH Ohe 

TCPA. S33 AAPC, 923 F.3d aO 171. CJIgMeNNiJIal 

iIOeIO iN Ohe OJPchNOJIe Jf NeQeMabiliOT aIalTNiN. S33 

R35a< D. T7;3, I<1., 468 U.S. 641, 653 (1984). 

CJIgMeNN NiHKlifieN JPM iILPiMT RheI, aN heMe, iO 

NKeakN diMecOlT OJ NeQeMabiliOT: YIf aIT KMJQiNiJI Jf OhiN 

chaKOeM [cJIOaiIiIg Ohe TCPA] . . . iN held iIQalid, Ohe 

MeHaiIdeM . . . Nhall IJO be affecOed OheMebT.Z 47 U.S.C. 

] 608. While IJO diNKJNiOiQe, OhiN PIaHbigPJPN 

laIgPage eIdJMNiIg NeQeMabiliOT MelieQeN PN Jf a 

cJPIOeMfacOPal iILPiMT aN OJ cJIgMeNNiJIal iIOeIO aId 

cMeaOeN a KMeNPHKOiJI Jf NeQeMabiliOT abNeIO YNOMJIg 

eQideIce OhaO CJIgMeNN iIOeIded JOheMRiNe.Z A:aA9a 

A7@:7<3A, I<1. D. B@=19, 480 U.S. 678, 686 (1987).  

HiNOJMT MeaffiMHN RhaO CJIgMeNN Naid. The TCPA 

haN beeI YfPllT JKeMaOiQeZ fJM HJMe OhaI ORJ decadeN. 

F@33 E<B3@. FC<2 D. PC0. C=. A11=C<B7<5 OD3@A756B 

B2., 561 U.S. 477, 509 (2010). TheI, RiOh liOOle faIfaMe, 

CJIgMeNN aKKeIded Ohe cJHKaMaOiQelT HJdeNO debO-

cJllecOiJI eSceKOiJI aN a NHall KJMOiJI Jf Ohe 2015 

bPdgeO bill. The IeRlT eIacOed eSceKOiJI did IJO 

NPddeIlT aId NileIOlT becJHe NJ iIOegMal OJ Ohe TCPA 

OhaO Ohe NOaOPOe cJPld IJO fPIcOiJI RiOhJPO iO. S33 

G@3A6a;, 866 F.3d aO 855 (NeQeMiIg a IeRlT eIacOed, 

cJIOeIO-baNed eSceKOiJI OJ MiIIeNJOaXN MJbJcalliIg 

NOaOPOe becaPNe Y[O]he balaIce Jf Ohe NOaOPOe KMe-

eSiNOed Ohe aHeIdHeIO, aId Re KMeNPHe OhaO Ohe 

MiIIeNJOa legiNlaOPMe RJPld haQe MeOaiIed Ohe KMe-

eSiNOiIg NOaOPOeZ); 14. Ra>>a D. N3E CaAB:3 C=C<BG, 18 

F.3d 1043, 1073 (3d CiM. 1994) (Y[T]he KMJKeM MeHedT 
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fJM cJIOeIO diNcMiHiIaOiJI 53<3@a::G caIIJO be OJ NeQeM 

Ohe NOaOPOe NJ OhaO iO MeNOMicON HJMe NKeech OhaI iO did 

befJMe[aO leaNO a0A3<B ?C7B3 A>317471 3D723<13 =4 a 

:357A:aB7D3 >@343@3<13 fJM eliHiIaOiJI Jf Ohe eSceKOiJI.Z 

(eHKhaNeN added)).  

ESciNiIg Ohe debO-cJllecOiJI eSceKOiJI KMeNeMQeN 

Ohe fPIdaHeIOal KPMKJNe Jf Ohe TCPA aId leaQeN PN 

RiOh Ohe NaHe cJIOeIO-IePOMal TCPA OhaO Re 

PKheld[iI a HaIIeM cJINiNOeIO RiOh R332[iI M=A3@ 

aId G=;3H.  

CONCLUSION  

DPgPid adeLPaOelT allegeN FacebJJk POiliUed aI 

ATDS, aId Ohe addiOiJIal eleHeION Jf a TCPA claiH 

aMe IJO aO iNNPe iI OhiN aKKeal. We MejecO FacebJJkXN 

challeIge OhaO Ohe TCPA aN a RhJle iN faciallT 

PIcJINOiOPOiJIal, bPO Re NeQeM Ohe debO-cJllecOiJI 

eSceKOiJI aN QiJlaOiQe Jf Ohe FiMNO AHeIdHeIO. We 

MeQeMNe Ohe diNHiNNal Jf DPgPidXN aHeIded cJHKlaiIO 

aId MeHaId fJM fPMOheM KMJceediIgN.  

REVERSED AND REMANDED.  



AKK-21 

A>>3<27F B 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

________________ 

NJ. 17-15320 

________________ 

NOAH DUGUID, iIdiQidPallT aId JI behalf Jf hiHNelf 

aId all JOheMN NiHilaMlT NiOPaOed, 

P:a7<B744-A>>3::a<B, 

Q. 

FACEBOOK, INC., 

D343<2a<B-A>>3::33,  

aId  

UNITED STATES OF AMERICA, 

I<B3@D3<=@-A>>3::33.  

________________ 

Filed: APg. 22, 2019 

________________ 

BefJMe: J. CliffJMd Wallace, EPgeIe E. SileM,* aId  

M. MaMgaMeO McKeJRI, CiMcPiO JPdgeN. 

________________ 

ORDER 

________________ 

The KaIel PIaIiHJPNlT QJOeN OJ deIT Ohe KeOiOiJI 

fJM KaIel MeheaMiIg. 

                                            
* The HJIJMable EPgeIe E. SileM, UIiOed SOaOeN CiMcPiO JPdge 

fJM Ohe U.S. CJPMO Jf AKKealN fJM Ohe SiSOh CiMcPiO, NiOOiIg bT 

deNigIaOiJI. 



AKK-22 

JPdge McKeJRI QJOeN OJ deIT Ohe KeOiOiJI fJM 

MeheaMiIg eI baIc, aId JPdgeN Wallace aId SileM NJ 

MecJHHeId. The fPll cJPMO haN beeI adQiNed Jf Ohe 

KeOiOiJI fJM MeheaMiIg aId MeheaMiIg eI baIc aId IJ 

jPdge haN MeLPeNOed a QJOe JI RheOheM OJ MeheaM Ohe 

HaOOeM eI baIc. Fed. R. AKK. P. 35. 

The KeOiOiJI fJM KaIel MeheaMiIg aId Ohe KeOiOiJI 

fJM MeheaMiIg eI baIc aMe deIied. 
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A>>3<27F C 

UNITED STATES DISTRICT COURT FOR THE 

NORTHERN DISTRICT OF CALIFORNIA 

________________ 

NJ. 15-cQ-00985-JST 

________________ 

NOAH DUGUID, 

P:a7<B744, 

Q. 

FACEBOOK, INC., 

D343<2a<B.  

________________ 

Filed: MaM. 24, 2016 

________________ 

ORDER GRANTING MOTION TO DISMISS 

________________ 

BefJMe Ohe CJPMO iN DefeIdaIO FacebJJk, IIc.XN 

MJOiJI OJ DiNHiNN PlaiIOiffXN CJHKlaiIO PPMNPaIO OJ 

FedeMal RPle Jf CiQil PMJcedPMe 12(b)(6). ECF NJ. 24. 

PlaiIOiff NJah DPgPid JKKJNeN Ohe HJOiJI. ECF NJ. 

30. FJM Ohe MeaNJIN NeO fJMOh belJR, Ohe CJPMO Rill 

gMaIO Ohe HJOiJI OJ diNHiNN.  

I. Background  

FJM Ohe KPMKJNe Jf decidiIg OhiN HJOiJI, Ohe CJPMO 

acceKON aN OMPe Ohe fJllJRiIg allegaOiJIN fMJH 

PlaiIOiffXN CJHKlaiIO, ECF NJ. 1. S33 NaDa@@= D. 

B:=19, 250 F.3d 729, 732 (9Oh CiM. 2001).  

DefeIdaIO FacebJJk, IIc. (YFacebJJkZ) JKeMaOeN 

aI JIliIe NJcial IeORJMk. CJHKl. _ 3. AN Jf SeKOeHbeM 
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2014, FacebJJk had 864 HilliJI dailT acOiQe PNeMN aId 

1.35 billiJI HJIOhlT acOiQe PNeMN. I2. UNeMN JfOeI NhaMe 

KMiQaOe iIfJMHaOiJI JI FacebJJk. I2. _ 4. AN aI YeSOMa 

NecPMiOT feaOPMe,Z a PNeM HaT acOiQaOe YlJgiI 

IJOificaOiJINZ OJ aleMO heM Qia OeSO HeNNage RheI heM 

accJPIO iN acceNNed fMJH a IeR deQice. I2. __ 4-5. The 

IJOificaOiJIN NOaOe: YYJPM FacebJJk accJPIO RaN 

acceNNed fMJH [iIOeMIeO bMJRNeM] aO [OiHe]. LJg iI fJM 

HJMe iIfJ.Z I2. _ 5.  

LJgiI IJOificaOiJI OeSO HeNNageN aMe JfOeI NeIO OJ 

Ohe cellKhJIeN Jf KeMNJIN RhJ haQe IJO aPOhJMiUed 

FacebJJk OJ cJIOacO OheH JI OheiM cellKhJIeN, RhJ 

haQe MeLPeNOed OhaO Ohe IJOificaOiJIN NOJK, JM RhJ dJ 

IJO PNe FacebJJk. I2. SPch HeNNageN HaT be NeIO 

NeQeMal OiHeN a daT. I2. FacebJJkXN JIliIe iINOMPcOiJIN 

diMecO PNeMN OJ chaIge OheiM accJPIO NeOOiIgN iI JMdeM 

OJ deacOiQaOe lJgiI IJOificaOiJIN, bPO KMJQide IJ 

NJlPOiJI fJM KeMNJIN RhJ MeceiQe HeNNageN eQeI 

OhJPgh OheT haQe IJ FacebJJk accJPIO. I2. aO 6, ES. B. 

WheI NJHeJIe MeKlieN YJffZ OJ FacebJJkXN OeSO 

HeNNageN, FacebJJk MeNKJIdN RiOh a HeNNage NOaOiIg, 

YFacebJJk OeSON aMe IJR Jff. ReKlT JI OJ OPMI back JI.Z 

I2. _ 7. NJORiOhNOaIdiIg OhiN MeNKJINe, FacebJJk 

JfOeI cJIOiIPeN OJ NeId PIaPOhJMiUed OeSO HeNNageN. 

I2.  

PlaiIOiff NJah DPgPid begaI MeceiQiIg FacebJJk 

lJgiI IJOificaOiJIN Qia OeSO HeNNage JI JM aMJPId 

JaIPaMT 25, 2014. I2. _ 20. The HeNNageN ReMe NeIO 

fMJH aI SMS NhJMO cJde, 326-65 (YFBOOKZ), Rhich iN 

liceINed aId JKeMaOed bT DefeIdaIO JM JIe Jf iON 

ageION. I2. _ 21. AlOhJPgh DPgPid IeQeM KMJQided hiN 

cellKhJIe IPHbeM OJ FacebJJk JM aPOhJMiUed FacebJJk 

OJ NeId hiH OeSO HeNNageN, he MeceiQed MeKeaOed lJgiI 
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IJOificaOiJI HeNNageN. I2. __ 22-26. SeQeMal eSaHKle 

HeNNageN aMe MeKMJdPced belJR: 

 

I2. _ 22, ES. D. OI JM aMJPId AKMil 20, 2014, DPgPid 

NeIO FacebJJk aI eHail HeNNage MeLPeNOiIg OhaO Ohe 

OeSO HeNNageN ceaNe. I2. _ 27. II MeNKJINe, FacebJJk 

NeIO aI aPOJHaOed HeNNage diMecOiIg DPgPid OJ lJg JI 

OJ Ohe FacebJJk RebNiOe iI JMdeM OJ MeKJMO KMJbleHaOic 

cJIOeIO. I2. DPgPidXN effJMON OJ deacOiQaOe Ohe 

HeNNageN bT MeNKJIdiIg YJffZ aId Yall JffZ ReMe alNJ 

PINPcceNNfPl. I2. _ 28. 

OI MaMch 3, 2015, PlaiIOiff filed hiN cJHKlaiIO 

agaiINO FacebJJk, allegiIg QiJlaOiJIN Jf Ohe TeleKhJIe 

CJINPHeM PMJOecOiJI AcO (YTCPAZ). He NeekN OJ 

MeKMeNeIO Ohe fJllJRiIg ORJ claNNeN:  

ClaNN 1: All KeMNJIN RiOhiI Ohe UIiOed SOaOeN 

RhJ did IJO KMJQide OheiM cellPlaM OeleKhJIe 

IPHbeM OJ DefeIdaIO aId RhJ MeceiQed JIe JM 

HJMe OeSO HeNNageN, fMJH JM JI behalf Jf 
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DefeIdaIO OJ Naid KeMNJIXN cellPlaM OeleKhJIe, 

Hade OhMJPgh Ohe PNe Jf aIT aPOJHaOic 

OeleKhJIe dialiIg NTNOeH RiOhiI Ohe fJPM 

TeaMN KMiJM OJ Ohe filiIg Jf Ohe CJHKlaiIO.  

ClaNN 2: All KeMNJIN RiOhiI Ohe UIiOed SOaOeN 

RhJ, afOeM IJOifTiIg DefeIdaIO OhaO [OheT] IJ 

lJIgeM RiNhed OJ MeceiQe OeSO HeNNageN aId 

MeceiQiIg a cJIfiMHaOiJI fMJH DefeIdaIO OJ 

OhaO effecO, MeceiQed JIe JM HJMe OeSO 

HeNNageN, fMJH JM JI behalf Jf DefeIdaIO OJ 

Naid KeMNJIXN cellPlaM OeleKhJIe, Hade 

OhMJPgh Ohe PNe Jf aIT aPOJHaOic OeleKhJIe 

dialiIg NTNOeH RiOhiI Ohe fJPM TeaMN KMiJM OJ 

Ohe filiIg Jf Ohe CJHKlaiIO.  

I2. _ 34.  

DefeIdaIO HJQeN OJ diNHiNN Ohe cJHKlaiIO 

KPMNPaIO OJ FedeMal RPle Jf CiQil PMJcedPMe 12(b)(6), 

aId MeLPeNON OhaO Ohe CJPMO Oake jPdicial IJOice Jf 

ceMOaiI KPbliclT aQailable RebKageN. ECF NJN. 24, 24-

3. PlaiIOiff JKKJNeN Ohe HJOiJI OJ diNHiNN. ECF NJ. 30.  

The CJPMO haN jPMiNdicOiJI JQeM OhiN acOiJI 

KPMNPaIO OJ 28 U.S.C. NecOiJI 1331.  

II. Request for Judicial Notice 

A. Legal Standard  

PPMNPaIO OJ FedeMal RPle Jf EQideIce 201(b), 

Y[O]he cJPMO HaT jPdiciallT IJOice a facO OhaO iN IJO 

NPbjecO OJ MeaNJIable diNKPOe becaPNe iO: (1) iN 

geIeMallT kIJRI RiOhiI Ohe OMial cJPMOXN OeMMiOJMial 

jPMiNdicOiJI; JM (2) caI be accPMaOelT aId MeadilT 

deOeMHiIed fMJH NJPMceN RhJNe accPMacT caIIJO 

MeaNJIablT be LPeNOiJIed.Z The CJPMO HaT alNJ 

YcJINideM HaOeMialN iIcJMKJMaOed iIOJ Ohe cJHKlaiIO,Z 
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RheMe YOhe cJHKlaiIO IeceNNaMilT MelieN PKJI a 

dJcPHeIO JM Ohe cJIOeION Jf Ohe dJcPHeIO aMe alleged 

iI a cJHKlaiIO, Ohe dJcPHeIOXN aPOheIOiciOT iN IJO iI 

LPeNOiJI aId OheMe aMe IJ diNKPOed iNNPeN aN OJ Ohe 

dJcPHeIOXN MeleQaIce.Z C=B= S3BB:3;3<B D. E7A3<03@5, 

593 F.3d 1031, 1038 (9Oh CiM. 2010). The CJPMO YHPNO 

Oake jPdicial IJOice if a KaMOT MeLPeNON iO aId Ohe cJPMO 

iN NPKKlied RiOh Ohe IeceNNaMT iIfJMHaOiJI.Z Fed. R. 

EQid. 201(c)(2). 

B. Facebook Webpages  

FiMNO, DefeIdaIO MeLPeNON OhaO Ohe CJPMO Oake 

jPdicial IJOice Jf NcMeeI NhJON Jf OhMee FacebJJk 

RebKageN: FacebJJkXN YSOaOeHeIO Jf RighON aId 

ReNKJINibiliOieNZ aId ORJ HelK CeIOeM RebKageN 

OiOled, YHJR dJ I QeMifT HT accJPIO?Z aId YHJR dJ I 

add JM MeHJQe cMediO caMd iIfJ fMJH HT accJPIO?Z. ECF 

NJ. 24-3 aO 2; ESN. 1-3. DefeIdaIO aMgPeN OhaO Ohe 

CJPMO HaT Oake jPdicial IJOice Jf OheNe eShibiON 

becaPNe OheT aMe YcPMMeIOlT KPbliclT aQailable JI 

FacebJJkXN RebNiOe[Ohe NaHe RebNiOe PKJI Rhich 

PlaiIOiff MeKeaOedlT MelieN iI hiN cJHKlaiIO,Z aId 

YOheMe iN IJ MeaNJIable diNKPOe MegaMdiIg Ohe 

iIfJMHaOiJI.Z ECF NJ. 24-3 aO 3. FPMOheMHJMe, 

DefeIdaIO aMgPeN, Ohe CJPMO HaT cJINideM OheNe 

dJcPHeION KPMNPaIO OJ Ohe iIcJMKJMaOiJI bT MefeMeIce 

dJcOMiIe becaPNe PlaiIOiffXN CJHKlaiIO MelieN JI aId 

aOOacheN FacebJJk RebKageN, aId allegeN facON 

MelaOiIg OJ Ohe lJgiI IJOificaOiJI KMJceNN aId Ohe 

KMiQaOe iIfJMHaOiJI OhaO FacebJJk PNeMN HaT PNe lJgiI 

IJOificaOiJIN OJ KMJOecO. ECF NJ. 24-3 aO 4-5. PlaiIOiff 

haN IJO filed aI JKKJNiOiJI OJ DefeIdaIOXN MeLPeNO fJM 

jPdicial IJOice, alOhJPgh he dJeN aMgPe OhaO 

YFacebJJkXN NPKKJNiOiJIN aMe HaOOeMN JPONide Ohe 
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KleadiIgN aId NhJPld IJO be cJINideMed iI decidiIg Ohe 

HJOiJI OJ diNHiNN.Z ECF NJ. 30 aO 4 I.1.  

YW[F]edeMal cJPMON cJINideMiIg Ohe iNNPe haQe 

eSKMeNNed NkeKOiciNH aN OJ RheOheM iO iN aKKMJKMiaOe OJ 

Oake jPdicial IJOice Jf iIfJMHaOiJI JM dJcPHeIONX fMJH 

RebNiOeN RheI Ohe NJle jPNOificaOiJI fJM jPdicial IJOice 

iN OhaO Ohe iIfJMHaOiJI JM dJcPHeION WaKKeaM[] JI 

RebNiOeN OhaO aMe cMeaOed aId HaiIOaiIed bT a KaMOT 

OJ Ohe liOigaOiJI.XZ PC<7a< D. G7::3BB3 C=., NJ. 14-cQ-

05028-LHK, 2015 WL 4967535, aO *5 (N.D. Cal. APg. 

20, 2015) (LPJOiIg G3@@7BA3< D. Wa@<3@ B@=A. E<B;IB 

I<1., NJ. 14-cQ-03305 MMM (CWS), 2015 WL 4069617, 

aO * 10 (C.D. Cal. JaI. 30, 2015)); A33 a:A= F@a:3G D. 

Fa130==9, I<1., 830 F. SPKK. 2d 785, 795 (N.D. Cal. 

2011) (OakiIg jPdicial IJOice Jf dJcPHeIO fMJH 

defeIdaIOXN RebNiOe OhaO RaN ciOed iI Ohe cJHKlaiIO, 

bPO deITiIg MeLPeNO fJM jPdicial IJOice aN OJ JOheM 

RebKageN cMeaOed bT Ohe defeIdaIO). The CJPMO fiIdN 

OhaO Ohe iIclPNiJI Jf EShibiON 1, 2, aId 3 JI FacebJJkXN 

RebNiOe YiN IJO, NOaIdiIg alJIe, a NPfficieIO baNiN fJM 

Ohe CJPMO OJ gMaIO Ohe MeLPeNOZ fJM jPdicial IJOice. 

PC<7a<, 2015 WL 4967535, aO *5.  

MJMeJQeM, OheNe dJcPHeION aMe IJO iIcJMKJMaOed 

bT MefeMeIce iI PlaiIOiffXN cJHKlaiIO becaPNe iO IeiOheM 

IeceNNaMilT MelieN JI OheH IJM allegeN OheiM cJIOeION. 

S33 C=B= S3BB:3;3<B, 593 F.3d aO 1038. DefeIdaION 

cJMMecOlT NOaOe OhaO PlaiIOiffXN CJHKlaiIO diNcPNNeN Ohe 

lJgiI IJOificaOiJI KMJceNN, iIclPdeN NJHe FacebJJk 

HelK CeIOeM RebKageN aN aOOachHeION, aId NOaOeN 

OhaO PNeMN NhaMe KMiQaOe iIfJMHaOiJI JI FacebJJk. 

ECF NJ. 24-3 aO 4-5. BPO Ohe CJHKlaiIO dJeN IJO 

MefeMeIce JM iIcJMKJMaOe Ohe accJPIO QeMificaOiJI 

KMJceNN, FacebJJkXN SOaOeHeIO Jf RighON aId 



AKK-29 

ReNKJINibiliOieN, JM Ohe KMJceNN bT Rhich PNeMN NhaMe 

cMediO caMd deOailN RiOh FacebJJk. S33 F@a:3G, 830 F. 

SPKK. 2d aO 795. The CJPMO OheMefJMe deIieN 

FacebJJkXN MeLPeNO fJM jPdicial IJOice aN OJ EShibiON 1, 

2, aId 3.  

C. Media Reports  

SecJId, FacebJJk MeLPeNON OhaO Ohe CJPMO Oake 

jPdicial IJOice Jf Ohe fJllJRiIg Hedia MeKJMON: 

(1) ShaMJI PMJfiN, F7<2 =CB 74 A=;3=<3IA :=557<5 7< B= 

G=C@ Fa130==9 a11=C<B, CNET (Dec. 10, 2011, 4:36 

AM), hOOK://RRR.cIeO.cJH/aP/hJR-OJ/fiId-JPO-if-

NJHeJIeN-lJggiIg-iI-OJ-TJPM-facebJJk-accJPIO/; 

(2) AlTNNa AbkJRiOU, W@=<5 NC;03@? B:a;3 

C=;>a<73AI R31G1:7<5, THE WALL STREET 

JOURNAL (Dec. 1, 2011), 

hOOK://RRR.RNj.cJH/aMOicleN/SB100014240 52970204 

012004577070122687462582; (3) AliNJI GMiNRJld, 

V3<;= M=<3G, V3<;= P@=0:3;A, SLATE (Feb. 25, 

2015, 8:10 PM), hOOK://RRR.NlaOe.cJH/ 

aMOicleN/OechIJlJgT/NafeOT_IeO/2015/02/QeIHJ_NecPMiO

T_iO_N_IJO_aN_NOMJIg_aN_Ohe_cJHKaIT_RaION_TJP_OJ

_OhiIk.hOHl. ECF NJ. 24-3 aO 2, ES. 4-6. PlaiIOiff haN 

IJO filed aI JKKJNiOiJI OJ OhiN MeLPeNO.  

The CJPMO YHaT Oake jPdicial IJOice Jf 

KPblicaOiJIN iIOMJdPced OJ iIdicaOe RhaO RaN iI Ohe 

KPblic MealH aO Ohe OiHe, IJO RheOheM Ohe cJIOeION Jf 

OhJNe aMOicleN ReMe iI facO OMPe.Z V=< Sa63@ D. N=@B=< 

S7;=< MCA3C; =4 A@B aB PaAa23<a, 592 F.3d 954, 960 

(9Oh CiM. 2009) (iIOeMIal LPJOaOiJI HaMkN JHiOOed); 

a11=@2 H3:7=B@=>3 G3<., I<1. D. F=@2 M=B=@ C=., 189 

F.3d 971, 981 I. 18 (9Oh CiM. 1999) (OakiIg jPdicial 

IJOice YOhaO Ohe HaMkeO RaN aRaMe Jf Ohe iIfJMHaOiJI 

cJIOaiIed iI IeRN aMOicleN NPbHiOOed bT Ohe 
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defeIdaIONZ). The CJPMO OheMefJMe OakeN jPdicial IJOice 

Jf OheNe KPblicaOiJIN YNJlelT aN aI iIdicaOiJI Jf RhaO 

iIfJMHaOiJI RaN iI Ohe KPblic MealH aO Ohe OiHe.Z V=< 

Sa63@, 592 F.3d aO 960.  

III. Motion to Dismiss 

A. Legal Standard 

A cJHKlaiIO HPNO cJIOaiI Ya NhJMO aId KlaiI 

NOaOeHeIO Jf Ohe claiH NhJRiIg OhaO Ohe KleadeM iN 

eIOiOled OJ MeliefZ iI JMdeM OJ YgiQe Ohe defeIdaIO faiM 

IJOice Jf RhaO Ohe . . . claiH iN aId Ohe gMJPIdN PKJI 

Rhich iO MeNON.Z Fed. R. CiQ. P. 8(a)(2); B3:: AB:. C=@>. 

D. TE=;0:G, 550 U.S. 544, 555 (2007). YTJ NPMQiQe a 

HJOiJI OJ diNHiNN, a cJHKlaiIO HPNO cJIOaiI NPfficieIO 

facOPal HaOOeM, acceKOed aN OMPe, OJ NOaOe a claiH OJ 

Melief OhaO iN KlaPNible JI iON face.Z AA61@=4B D. I?0a:, 

556 U.S. 662, 678 (2009) (iIOeMIal LPJOaOiJI HaMkN 

JHiOOed). YA claiH haN facial KlaPNibiliOT RheI Ohe 

KlaiIOiff KleadN facOPal cJIOeIO OhaO allJRN Ohe cJPMO OJ 

dMaR Ohe MeaNJIable iIfeMeIce OhaO Ohe defeIdaIO iN 

liable fJM Ohe HiNcJIdPcO alleged.Z I2. YDiNHiNNal 

PIdeM RPle 12(b)(6) iN aKKMJKMiaOe JIlT RheMe Ohe 

cJHKlaiIO lackN a cJgIiUable legal OheJMT JM NPfficieIO 

facON OJ NPKKJMO a cJgIiUable legal OheJMT.Z M3<27=<2= 

D. C3<B7<3:a H=A>. M32. CB@., 521 F.3d 1097, 1104 (9Oh 

CiM. 2008). The CJPMO HPNO YacceKO all facOPal 

allegaOiJIN iI Ohe cJHKlaiIO aN OMPe aId cJINOMPe Ohe 

KleadiIgN iI Ohe lighO HJNO faQJMable OJ Ohe IJIHJQiIg 

KaMOT.Z K<73D3: D. ESPN, 393 F.3d 1068, 1072 (9Oh CiM. 

2005).  

B. Discussion  

DefeIdaIO aMgPeN OhaO PlaiIOiffXN CJHKlaiIO 

NhJPld be diNHiNNed fJM failPMe OJ NOaOe a claiH fJM 

OhMee iIdeKeIdeIO MeaNJIN. ECF NJ. 24 aO 1. FiMNO, 
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DefeIdaIO aMgPeN OhaO PlaiIOiff dJeN IJO adeLPaOelT 

allege OhaO Ohe lJgiI IJOificaOiJIN ReMe NeIO bT aI 

aPOJHaOic OeleKhJIe dialiIg NTNOeH aN MeLPiMed PIdeM 

Ohe TCPA. I2. aO 7-12; A33 47 U.S.C. ] 227(a)(1). 

SecJId, DefeIdaIO aMgPeN OhaO Ohe lJgiI IJOificaOiJIN 

fall RiOhiI Ohe TCPAXN eSceKOiJI fJM callN YHade fJM 

eHeMgeIcT KPMKJNeN.Z ECF NJ. 24 aO 12-15; A33 47 

U.S.C. 227(b)(1)(A). ThiMd, DefeIdaIO aMgPeN OhaO 

becaPNe Ohe lJgiI IJOificaOiJIN aMe IJI-cJHHeMcial 

NecPMiOT HeNNageN NeIO OJ KMJOecO iIdiQidPal 

cJINPHeMNX KMiQacT, OheT caIIJO be MeNOMicOed PIdeM 

Ohe FiMNO AHeIdHeIO. ECF NJ. 24 aO 15-18.1 

TJ NOaOe a claiH fJM a QiJlaOiJI Jf Ohe TCPA, a 

KlaiIOiff HPNO allege OhaO Y(1) Ohe defeIdaIO called a 

cellPlaM OeleKhJIe IPHbeM; (2) PNiIg aI aPOJHaOic 

OeleKhJIe dialiIg NTNOeH; (3) RiOhJPO Ohe MeciKieIOXN 

KMiJM eSKMeNN cJINeIO.Z M3G3@ D. P=@B4=:7= R31=D3@G 

AAA=1A., LLC, 707 F.3d 1036, 1043 (9Oh CiM. 2012); 47 

U.S.C. ] 227(b)(1). A OeSO HeNNage iN a YcallZ RiOhiI Ohe 

HeaIiIg Jf Ohe TCPA. SaBB3@473:2 D. S7;=< & 

S16CAB3@, I<1., 569 F.3d 946, 954 (9Oh CiM. 2009). AI 

YaPOJHaOic OeleKhJIe dialiIg NTNOeHZ (YATDSZ) iN 

YeLPiKHeIO Rhich haN Ohe caKaciOT[(A) OJ NOJMe JM 

KMJdPce OeleKhJIe IPHbeMN OJ be called, PNiIg a 

MaIdJH JM NeLPeIOial IPHbeM geIeMaOJM; aId (B) OJ 

dial NPch IPHbeMN.Z 47 U.S.C. ] 227(a)(1). Y[T]he cleaM 

laIgPage Jf Ohe TCPA WHaIdaOeN OhaO Ohe fJcPN HPNO 

                                            
1 II a fJJOIJOe, DefeIdaIO alNJ NOaOeN OhaO Y[i]O iN LPeNOiJIable 

RheOheM PlaiIOiff haN AMOicle III NOaIdiIg fJM hiN TCPA claiHZ 

becaPNe he YdJeN IJO allege OhaO he KaTN iIcMeHeIOallT fJM each 

OeSO he MeceiQeN JM OhaO he iI facO Kaid fJM Ohe alleged lJgiI 

IJOificaOiJIN.Z ECF NJ. 24 aO 2 I.1. DefeIdaIO iIdicaOeN OhaO iO 

HaT Neek OJ bMiIg OhiN NOaIdiIg aMgPHeIO YaO a laOeM OiHe.Z I2. 

The CJPMO dJeN IJO addMeNN Ohe aMgPHeIO iI OhiN JMdeM.   
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be JI RheOheM Ohe eLPiKHeIO haN Ohe 1a>a17BG OJ NOJMe 

JM KMJdPce OeleKhJIe IPHbeMN OJ be called, PNiIg a 

MaIdJH JM NeLPeIOial IPHbeM geIeMaOJM.XZ M3G3@, 707 

F.3d aO 1043 (LPJOiIg SaBB3@473:2, 569 F.3d aO 951) 

(eHKhaNiN iI JMigiIal). Y[A] NTNOeH Ieed IJO acOPallT 

NOJMe, KMJdPce, JM call MaIdJHlT JM NeLPeIOiallT 

geIeMaOed OeleKhJIe IPHbeMN, iO Ieed JIlT haQe Ohe 

caKaciOT OJ dJ iO.Z SaBB3@473:2, 569 F.3d aO 951.  

PlaiIOiff allegeN OhaO Y[O]he OeSO HeNNageN NeIO OJ 

PlaiIOiffXN cellPlaM KhJIe ReMe Hade RiOh aI ATDS aN 

defiIed bT 47 U.S.C. ] 227(a)(1),Z aId OhaO Y[O]he 

ATDS haN Ohe caKaciOT OJ NOJMe JM KMJdPce OeleKhJIe 

IPHbeMN OJ be called, PNiIg a MaIdJH JM NeLPeIOial 

IPHbeM geIeMaOJM.Z CJHKl. __ 29-30. ThiN cJIclPNJMT 

allegaOiJI OhaO FacebJJk PNed aI ATDS iN IJO, RiOhJPO 

HJMe, NPfficieIO OJ NPKKJMO a claiH fJM Melief PIdeM Ohe 

TCPA. K@a;3@ D. ACB=0GB3:, I<1., 759 F. SPKK. 2d 1165, 

1171 (N.D. Cal. 2010) (Ohe YIaked aNNeMOiJIZ OhaO 

HeNNageN ReMe NeIO YPNiIg eLPiKHeIO OhaO, PKJI 

iIfJMHaOiJI aId belief, had Ohe caKaciOT OJ NOJMe JM 

KMJdPce OeleKhJIe IPHbeMN OJ be called, PNiIg a 

MaIdJH JM NeLPeIOial IPHbeM geIeMaOJM . . . Ieed IJO 

be OakeI aN OMPeZ); F:=@3A D. A27@ I<BI:, LLC, NJ. 15-cQ-

00076-AB, 2015 WL 4340020, aO *3 (C.D. Cal. JPlT 15, 

2015) (YWiOhJPO HJMe, PlaiIOiffXN cJIclPNJMT allegaOiJI 

OhaO DefeIdaIO PNed aI ATDS iN liOOle HJMe OhaI 

NKecPlaOiJI, aId caIIJO NPKKJMO a claiH fJM Melief 

PIdeM Ohe TCPAZ); A33 a:A= TE=;0:G, 550 U.S. aO 555 

(Ya KlaiIOiffXN JbligaOiJI OJ KMJQide Ohe gMJPIdN Jf hiN 

eIOiOleHeIO OJ Melief MeLPiMeN HJMe OhaI labelN aId 

cJIclPNiJIN, aId a fJMHPlaic MeciOaOiJI Jf Ohe eleHeION 

Jf a caPNe Jf acOiJI Rill IJO dJZ (iIOeMIal LPJOaOiJI 

HaMkN aId alOeMaOiJIN JHiOOed)). 
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BecaPNe iO HaT be difficPlO fJM a KlaiIOiff OJ 

ideIOifT Ohe NKecific OTKe Jf dialiIg NTNOeH PNed 

RiOhJPO Ohe beIefiO Jf diNcJQeMT, cJPMON haQe allJRed 

TCPA claiHN OJ KMJceed beTJId Ohe KleadiIg NOage 

RheMe a KlaiIOiffXN allegaOiJIN NPKKJMO Ohe iIfeMeIce 

OhaO aI ATDS RaN PNed. FJM eSaHKle, iI K@a;3@ D. 

ACB=0GB3:, Ohe cJPMO fJPId OhaO Ohe cJHKlaiIO, Mead aN 

a RhJle, cJIOaiIed YNPfficieIO facON OJ NhJR OhaO iO iN 

KlaPNibleZ OhaO Ohe defeIdaION PNed aI ATDS RheMe 

Ohe KlaiIOiff alleged OhaO he MeceiQed HeNNageN fMJH a 

NhJMO cJde MegiNOeMed OJ JIe Jf Ohe defeIdaION, Ohe 

HeNNageN ReMe adQeMOiNeHeION RMiOOeI iI aI 

iHKeMNJIal HaIIeM, aId Ohe KlaiIOiff had IJ JOheM 

MeaNJI OJ be iI cJIOacO RiOh Ohe defeIdaION. 759 F. 

SPKK. 2d aO 1171. SiHilaMlT, iI KaH3;7 D. PaG:3AA 

S6=3A=C@13, I<1., Ohe cJPMO cJIclPded OhaO YKlaiIOiffXN 

deNcMiKOiJI Jf Ohe MeceiQed HeNNageN aN beiIg 

fJMHaOOed iI SMS NhJMO cJde liceINed OJ defeIdaION, 

NcMiKOed iI aI iHKeMNJIal HaIIeM aId NeIO eI HaNNe 

NPKKJMON a MeaNJIable iIfeMeIce OhaO Ohe OeSO 

HeNNageN ReMe NeIO PNiIg aI ATDS,Z aId Ohe 

cJHKlaiIO OheMefJMe HeO fedeMal KleadiIg 

MeLPiMeHeION. NJ. 09-cQ-05142-MHP, 2010 WL 

963225, aO *2 (N.D. Cal. MaM. 16, 2010); A33 a:A= G@a55 

D. O@a<53 Ca0 C=., I<1., NJ. 12-cQ-0576-RSL, 2013 WL 

195466, aO *3 I.3 (W.D. WaNh. JaI. 17, 2013) 

(YPlaiIOiffN allegiIg Ohe PNe Jf a KaMOicPlaM OTKe Jf 

eLPiKHeIO PIdeM Ohe TCPA aMe geIeMallT MeLPiMed OJ 

MelT JI iIdiMecO allegaOiJIN NPch aN Ohe cJIOeIO Jf Ohe 

HeNNage, Ohe cJIOeSO iI Rhich iO RaN MeceiQed, aId Ohe 

eSiNOeIce Jf NiHilaM HeNNageN, OJ MaiNe aI iIfeMeIce 

OhaO aI aPOJHaOed dialeM RaN POiliUed. PMiJM OJ Ohe 

iIiOiaOiJI Jf diNcJQeMT, cJPMON caIIJO eSKecO HJMe.Z); 

A33 a:A= ScJOO DJdNJI, N3E P:3a27<5, N3E D7A1=D3@G, 
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109 Mich. L. ReQ. 53 (2010) (aMgPiIg iI faQJM Jf 

YliHiOed KMeNPiO JM KMediNHiNNal diNcJQeMT OJ 

cJPIOeMacO Ohe iIfJMHaOiJI aNTHHeOMT aId 

JQeMNcMeeIiIg caPNed bT TE=;0:G aId I?0a:Z).  

WheMe, hJReQeM, a Y[K]laiIOiffXN JRI allegaOiJIN 

NPggeNO diMecO OaMgeOiIg OhaO iN iIcJINiNOeIO RiOh Ohe 

NJMO Jf MaIdJH JM NeLPeIOial IPHbeM geIeMaOiJI 

MeLPiMed fJM aI ATDS,Z cJPMON cJIclPde OhaO Ohe 

allegaOiJIN aMe iINPfficieIO OJ NOaOe a claiH fJM Melief 

PIdeM Ohe TCPA. F:=@3A, 2015 WL 4340020, aO *4. II 

F:=@3A D. A27@ I<B3@<aB7=<a:, fJM eSaHKle, Ohe KlaiIOiff 

alleged OhaO Ohe defeIdaIO RaN a debO cJllecOJM OhaO 

NeIO hiH a IPHbeM Jf OeSO HeNNageN fJM Ohe KPMKJNe Jf 

cJllecOiIg JI a NKecific debO, each Jf Rhich iIclPded Ohe 

NaHe MefeMeIce IPHbeM. I2. The OeSO HeNNageN did IJO 

iIclPde Ohe KlaiIOiffXN IaHe aId aKKeaMed OJ fJllJR a 

geIeMic OeHKlaOe, aId Ohe KlaiIOiff alleged OhaO he 

MeceiQed iHHediaOe MeNKJINeN OJ hiN YSOJKZ OeSON. I2. 

aO *3-4. The cJPMO fJPId OhaO Rhile OheNe allegaOiJIN 

HighO NPKKJMO Ohe MeaNJIable iIfeMeIce OhaO Ohe 

defeIdaIOXN eLPiKHeIO RaN caKable Jf NJHe fJMH Jf 

aPOJHaOiJI, OheT did IJO NPggeNO Ohe PNe Jf aI ATDS 

aN defiIed iI Ohe TCPA. I2. aO *4-5. TJ Ohe cJIOMaMT, 

YOhe cJIOeIO Jf Ohe HeNNage, Ohe cJIOeSO iI Rhich iO 

RaN MeceiQed, aId Ohe eSiNOeIce Jf NiHilaM HeNNageN all 

Reigh[ed] a5a7<AB aI iIfeMeIce OhaO DefeIdaIO PNed 

aI ATDS,Z NPggeNOiIg iINOead YOhaO DefeIdaIO 

eSKMeNNlT OaMgeOed PlaiIOiff.Z I2. aO *5 (eHKhaNiN iI 

JMigiIal) (iIOeMIal LPJOaOiJI HaMkN JHiOOed). S33 a:A= 

Da<73:A D. C;BG. L3<27<5, I<1., NJ. 13-cQ-488-WQH-

JMA, 2014 WL 51275, aO *5 (S.D. Cal. JaI. 6, 2014) 

(KlaiIOiffN did IJO adeLPaOelT allege Ohe PNe Jf aI 

ATDS RheMe Ohe Yalleged callN OJ PlaiIOiffN dJ IJO 

aKKeaM OJ haQe beeI WMaIdJH,X 47 U.S.C. ] 227(a)(1); 
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iINOead Ohe callN aMe alleged OJ be diMecOed NKecificallT 

OJRaMd PlaiIOiffNZ).  

HeMe, aN iI F:=@3A, PlaiIOiffXN allegaOiJIN dJ IJO 

NPKKJMO Ohe iIfeMeIce OhaO Ohe OeSO HeNNageN he 

MeceiQed ReMe NeIO PNiIg aI ATDS. PlaiIOiff allegeN 

OhaO Ohe lJgiI IJOificaOiJIN aMe deNigIed YOJ aleMO PNeMN 

RheI OheiM accJPIO iN acceNNed fMJH a IeR deQice.Z 

CJHKl. _ 4. The OeSO HeNNageN fJllJR Ohe fJllJRiIg 

OeHKlaOe: YYJPM FacebJJk accJPIO RaN acceNNed fMJH 

[iIOeMIeO bMJRNeM] aO [OiHe]. LJg iI fJM HJMe iIfJ.Z I2. 

__ 5, 22. PlaiIOiff haN aOOached OJ hiN CJHKlaiIO a 

RebKage fMJH FacebJJkXN JIliIe HelK CeIOeM, Rhich 

eSKlaiIN OhaO PNeMN HPNO add OheiM HJbile IPHbeMN OJ 

OheiM accJPION iI JMdeM OJ MeceiQe lJgiI IJOificaOiJIN bT 

OeSO HeNNage. I2. ES. A. TheNe allegaOiJIN NPggeNO OhaO 

FacebJJkXN lJgiI IJOificaOiJI OeSO HeNNageN aMe 

OaMgeOed OJ NKecific KhJIe IPHbeMN aId aMe OMiggeMed 

bT aOOeHKON OJ lJg iI OJ FacebJJk accJPION aNNJciaOed 

RiOh OhJNe KhJIe IPHbeMN.2 AlOhJPgh PlaiIOiff allegeN 

OhaO Ohe JKeMaOiJI Jf OhiN NTNOeH iN YNlJKKTZ becaPNe 

HeNNageN aMe NeIO OJ iIdiQidPalN RhJ haQe IeQeM had 

a FacebJJk accJPIO, haQe IeQeM NhaMed OheiM KhJIe 

IPHbeM RiOh FacebJJk, aId/JM RhJ haQe MeLPeNOed 

deacOiQaOiJI Jf Ohe lJgiI IJOificaOiJIN, he dJeN IJO 

NPggeNO OhaO FacebJJk NeIdN OeSO HeNNageN eI HaNNe 

OJ MaIdJHlT JM NeLPeIOiallT geIeMaOed IPHbeMN. I2. 

__ 5, 8. AN iI F:=@3A, YiO iN aO leaNO >=AA70:3 OhaO 

DefeIdaIO POiliUed a NTNOeH OhaO iN caKable Jf NOJMiIg 

JM geIeMaOiIg a MaIdJH JM NeLPeIOial liNO Jf OeleKhJIe 

                                            
2 II hiN JKKJNiOiJI OJ Ohe HJOiJI OJ diNHiNN, PlaiIOiff 

ackIJRledgeN OhaO YOhe HeNNageN aMe aPOJHaOicallT NeIO RheI 

Ohe NPbjecO FacebJJk accJPIO iN accPNed fMJH aI PIkIJRI 

deQice.Z ECF NJ. 30 aO 5. 
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IPHbeMN aId OheI dialiIg OheH,Z 2015 WL 4340020, 

aO *4 (eHKhaNiN iI JMigiIal), bPO IJOhiIg iI PlaiIOiffXN 

CJHKlaiIO YIPdge[N] [hiN] claiHN acMJNN Ohe liIe fMJH 

cJIceiQable OJ KlaPNible.Z TE=;0:G, 550 U.S. aO 547.3  

II hiN JKKJNiOiJI, PlaiIOiff NPggeNON OhaO Ohe 

caKaciOT OJ KMJdPce JM NOJMe MaIdJH JM NeLPeIOial 

IPHbeMN iN IJO a IeceNNaMT feaOPMe Jf aI ATDS, ciOiIg 

a 2003 JMdeM iI Rhich Ohe FedeMal CJHHPIicaOiJIN 

CJHHiNNiJI (YFCCZ) cJIclPded OhaO a KMedicOiQe 

dialeM cJINOiOPOeN aI ATDS. ECF NJ. 30 aO 7-13. The 

FCC deNcMibed a KMedicOiQe dialeM aN YeLPiKHeIO OhaO 

dialN IPHbeMN aId, RheI ceMOaiI cJHKPOeM NJfORaMe iN 

aOOached, alNJ aNNiNON OeleHaMkeOeMN iI KMedicOiIg 

RheI a NaleN ageIO Rill be aQailable OJ Oake callN. The 

haMdRaMe, RheI KaiMed RiOh ceMOaiI NJfORaMe, haN Ohe 

caKaciOT OJ NOJMe JM KMJdPce IPHbeMN aId dial OhJNe 

IPHbeMN aO MaIdJH, iI NeLPeIOial JMdeM, JM fMJH a 

daOabaNe Jf IPHbeMN.Z I< @3 RC:3A & R35C:aB7=<A 

I;>:3;3<B7<5 B63 T3:3>6=<3 C=<AC;3@ P@=B31B7=< A1B 

=4 1991, 18 FCC Rcd. 14014, 14091-93 (2003). CJPMON 

iI OhiN diNOMicO haQe cJIclPded OhaO Ohe MeaNJIiIg Jf 

Ohe FCCXN JMdeM iN IJO MeNOMicOed OJ KMedicOiQe dialeMN. 

S33 NC<3A D. TE7BB3@, I<1., NJ. 14-cQ-02843-VC, 2014 

                                            
3 PlaiIOiff alNJ allegeN OhaO FacebJJk NeIdN aPOJHaOic 

MeNKJINeN OJ JKO-JPO OeSON. TheNe MeNKJINeN aMe IJO acOiJIable 

PIdeM Ohe TCPA. S33 D3@0G D. AOL, I<1., NJ. 15-cQ-00452-RMW, 

2015 WL 3477658, aO *6 (N.D. Cal. JPIe 1, 2015) (Ya NiIgle 

HeNNage NeIO iI MeNKJINe OJ KlaiIOiffXN OeSO (JM OeSON) iN IJO Ohe 

kiId Jf iIOMPNiQe, IPiNaIce call OhaO Ohe TCPA KMJhibiONZ); I< R3 

RC:3A & R35C:aB7=<A I;>:3;3<B7<5 B63 T3:3>6=<3 C=<AC;3@ 

P@=B31B7=< A1B =4 1991, 30 FCC Rcd. 7961 _ 57 aO *21 (2015) 

(deNcMibiIg a MPliIg iI Rhich Ohe FCC YcJIclPded OhaO a JIe-OiHe 

OeSO cJIfiMHiIg a cJINPHeMXN MeLPeNO OJ JKO JPO Jf fPOPMe callN did 

IJO QiJlaOe Ohe TCPAZ).   
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WL 6708465, aO *1 (N.D. Cal. NJQ. 26, 2014) 

(YAlOhJPgh OhiN laIgPage iN IJO cMTNOal cleaM, iO 

aKKeaMN OJ eIcJHKaNN aIT eLPiKHeIO OhaO NOJMeN 

OeleKhJIe IPHbeMN iI a daOabaNe aId dialN OheH 

RiOhJPO hPHaI iIOeMQeIOiJI.Z); F73:2A D. M=07:3 

M3AA3<53@A A;., I<1., NJ. 12-cQ-05160-WHA, 2013 WL 

6774076, aO *3 (N.D. Cal. Dec. 23, 2013) (cJIclPdiIg 

OhaO OheMe ReMe geIPiIe diNKPOeN Jf HaOeMial facO 

MegaMdiIg RheOheM HeNNageN ReMe NeIO PNiIg aI 

ATDS RheMe KlaiIOiffN alleged OhaO Ohe eLPiKHeIO 

PNed fPIcOiJIed NiHilaMlT OJ a KMedicOiQe dialeM iI OhaO 

iO MeceiQed IPHbeMN fMJH a cJHKPOeM daOabaNe aId 

dialed OhJNe IPHbeMN RiOhJPO hPHaI iIOeMQeIOiJI). 

BPO DPgPid haN IJO alleged OhaO FacebJJk PNeN a 

KMedicOiQe dialeM, JM eLPiKHeIO OhaO fPIcOiJIN like a 

KMedicOiQe dialeM. The CJHKlaiIO KlaiIlT allegeN OhaO 

Ohe OeSO HeNNageN ReMe NeIO PNiIg aI ATDS OhaO YhaN 

Ohe caKaciOT OJ NOJMe JM KMJdPce OeleKhJIe IPHbeMN OJ 

be called, PNiIg a MaIdJH JM NeLPeIOial IPHbeM 

geIeMaOJM.Z CJHKl. __ 29-30. AN diNcPNNed abJQe, Ohe 

CJPMO cJIclPdeN OhaO OhiN claiH iN IJO KlaPNible, aId iO 

Rill OheMefJMe diNHiNN Ohe TCPA claiHN fJM failPMe OJ 

adeLPaOelT allege OhaO Ohe lJgiI IJOificaOiJIN ReMe 

NeIO PNiIg aI ATDS.  

BecaPNe Ohe CJPMO diNHiNNeN Ohe cJHKlaiIO JI OhiN 

baNiN, iO Ieed IJO addMeNN FacebJJkXN aMgPHeION OhaO 

Ohe HJOiJI NhJPld be gMaIOed becaPNe PlaiIOiffXN 

allegaOiJIN eNOabliNh OhaO hPHaI iIOeMQeIOiJI 

OMiggeMed Ohe lJgiI IJOificaOiJIN, aId becaPNe Ohe 

IJOificaOiJIN aMe NeIO fJM eHeMgeIcT KPMKJNeN. The 

CJPMO alNJ dJeN IJO Meach Ohe aMgPHeIO OhaO iHKJNiIg 

liabiliOT JI FacebJJk fJM NeIdiIg Ohe lJgiI 

IJOificaOiJIN RJPld QiJlaOe Ohe FiMNO AHeIdHeIO. S33 
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Sa< F@a<17A1= T316., I<1. D. G:aF=S;7B6K:7<3 LLC, 

NJ. 10-cQ-03248-JF NJV, 2011 WL 941096, aO *2 (N.D. 

Cal. MaM. 16, 2011) (YBecaPNe iO cJIclPdeN OhaO SF 

TechXN claiHN aMe NPbjecO OJ diNHiNNal JI JOheM baNeN, 

Ohe CJPMO Ieed IJO decide Ohe cJINOiOPOiJIal iNNPeN 

KMeNeIOed heMe, aO leaNO aO Ohe KMeNeIO OiHe.Z).  

CONCLUSION  

FJM Ohe fJMegJiIg MeaNJIN, Ohe HJOiJI OJ diNHiNN 

iN gMaIOed RiOhJPO KMejPdice. PlaiIOiff HaT file aI 

aHeIded cJHKlaiIO RiOhiI 30 daTN Jf Ohe daOe Jf OhiN 

JMdeM.  

AI IIiOial CaNe MaIageHeIO CJIfeMeIce iN 

NchedPled fJM JPIe 1, 2016. A JJiIO CaNe MaIageHeIO 

CJIfeMeIce SOaOeHeIO iN dPe bT MaT 18, 2016. S33 

ECF NJ. 29.  

IT IS SO ORDERED. 

DaOed: MaMch 24, 2016 

[haIdRMiOOeI: NigIaOPMe]  

JON S. TIGAR 

UIiOed SOaOeN DiNOMicO JPdge 
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A>>3<27F D 

UNITED STATES DISTRICT COURT FOR THE 

NORTHERN DISTRICT OF CALIFORNIA 

________________ 

NJ. 15-cQ-00985-JST 

________________ 

NOAH DUGUID, 

P:a7<B744, 

Q. 

FACEBOOK, INC., 

D343<2a<B.  

________________ 

Filed: Feb. 16, 2017 

________________ 

ORDER GRANTING MOTION TO DISMISS  

WITH PREJUDICE 

________________ 

BefJMe Ohe CJPMO iN DefeIdaIO FacebJJk, IIc.XN 

MJOiJI OJ DiNHiNN PlaiIOiffXN FiMNO AHeIded 

CJHKlaiIO PPMNPaIO OJ FedeMal RPle Jf CiQil 

PMJcedPMe 12(b)(6). ECF NJ. 65. PlaiIOiff NJah DPgPid 

JKKJNeN Ohe HJOiJI. ECF NJ. 73. FJM Ohe MeaNJIN 

belJR, Ohe CJPMO Rill gMaIO Ohe HJOiJI OJ diNHiNN RiOh 

KMejPdice.  

I. Background  

A. Factual History 

FJM Ohe KPMKJNe Jf decidiIg OhiN HJOiJI, Ohe CJPMO 

acceKON aN OMPe Ohe fJllJRiIg allegaOiJIN fMJH 

PlaiIOiffXN FiMNO AHeIded CJHKlaiIO (YFACZ), ECF NJ. 
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53. S33 NaDa@@= D. B:=19, 250 F.3d 729, 732 (9Oh CiM. 

2001).  

DefeIdaIO FacebJJk, IIc. (YFacebJJkZ) JffeMN aI 

YeSOMa NecPMiOT feaOPMeZ fJM iON cJINPHeMN OhMJPgh aI 

aPOJHaOed YlJgiI IJOificaOiJIZ KMJceNN, iI Rhich 

FacebJJk NeIdN cJHKPOeM-geIeMaOed OeSO HeNNageN 

RheI a FacebJJk accJPIO iN acceNNed fMJH a IeR 

deQice. FAC _ 14. WheI aI accJPIO iN diNabled dPe OJ 

NPNKecOed fMaPd, FacebJJkXN YLJgiI AKKMJQalZ KMJceNN 

NeIdN a cJde OJ a PNeMXN HJbile KhJIe Qia OeSO HeNNage 

aId MeLPiMeN Ohe PNeM OJ eIOeM Ohe NecPMiOT cJde OJ lJg 

iIOJ FacebJJk. I2. _ 18. FacebJJk HaiIOaiIN a 

daOabaNe Jf KhJIe IPHbeMN JI iON cJHKPOeMN OJ 

OMaINHiO OheNe aleMO OeSO HeNNageN OJ NelecOed 

IPHbeMN. I2. _ 19.  

PlaiIOiff allegeN OhaO HaIT cJINPHeMN MeceiQe OeSO 

HeNNageN fMJH FacebJJk eQeI OhJPgh OheT did IJO 

aPOhJMiUe FacebJJk OJ cJIOacO OheH JI OheiM 

cellKhJIeN. I2. _ 51. FacebJJkXN JIliIe iINOMPcOiJIN OJ 

deacOiQaOe Ohe lJgiI IJOificaOiJI feaOPMe KMJQide IJ 

NJlPOiJI fJM OhJNe RhJ MeceiQe Ohe HeNNageN deNKiOe 

haQiIg IJ FacebJJk accJPIO. I2. _ 52. WheI NJHeJIe 

MeKlieN YJffZ OJ FacebJJkXN OeSO HeNNageN, FacebJJk 

MeNKJIdN RiOh a HeNNage NOaOiIg, YFacebJJk OeSON aMe 

IJR Jff. ReKlT JI OJ OPMI back JI.Z I2. _ 53. EQeI 

OhJPgh iO NeIdN OhiN MeNKJINe, FacebJJk JfOeI 

cJIOiIPeN OJ NeId PIaPOhJMiUed OeSO HeNNageN. I2. 

__ 26, 53.  

PlaiIOiff NJah DPgPid begaI MeceiQiIg 

aPOJHaOed, OeHKlaOed OeSO HeNNageN fMJH FacebJJk 

JI hiN cellPlaM KhJIe. I2. _ 21. TheNe HeNNageN ReMe 

NeIO fMJH aI SMS NhJMO cJde, 326-65 (YFBOOKZ), 

Rhich iN liceINed aId JKeMaOed bT FacebJJk JM JIe Jf 
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iON ageION. I2. _ 22. SeQeMal eSaHKle HeNNageN 

MeceiQed bT DPgPid aMe MeKMJdPced belJR: 

 

I2. _ 23. DPgPid cJPld IJO YLJg iIZ OJ OPMI Jff Ohe 

HeNNageN becaPNe he dJeN IJO haQe a FacebJJk 

accJPIO. I2. _ 24. He becaHe YfMPNOMaOedZ RiOh Ohe OeSO 

HeNNage bJHbaMdHeIO. I2. _ 25. OI JM aMJPId AKMil 

20, 2014, DPgPid NeIO FacebJJk aI eHail HeNNage 

MeLPeNOiIg OhaO Ohe OeSO HeNNageN ceaNe. I2. _ 34. II 

MeNKJINe, FacebJJk NeIO DPgPid aI aPOJHaOed 

HeNNage diMecOiIg DPgPid OJ lJg JI OJ Ohe FacebJJk 

RebNiOe OJ MeKJMO KMJbleHaOic cJIOeIO. I2. _ 35. 

DPgPidXN effJMON OJ deacOiQaOe Ohe HeNNageN bT 

MeNKJIdiIg YJffZ aId Yall JffZ ReMe alNJ PINPcceNNfPl. 

I2. __ 25-26.  
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PlaiIOiff allegeN OhaO DefeIdaIO NeIO OeSO 

HeNNageN RiOh aI aPOJHaOic OeleKhJIe dialiIg NTNOeH 

(YATDSZ) aN defiIed bT 47 U.S.C. ] 227(a)(1) aId Ohe 

FedeMal CJHHPIicaOiJIN CJHHiNNiJI (YFCCZ). I2. 

_ 38. SKecificallT, PlaiIOiff allegeN OhaO DefeIdaIOXN 

NTNOeH eiOheM haN Ohe caKaciOT OJ geIeMaOe MaIdJH JM 

NeLPeIOial IPHbeMN JM caI add OhaO caKaciOT RiOh 

cJde. I2. __ 40-50.  

B. Procedural History  

PlaiIOiff NJah DPgPid filed hiN JMigiIal cJHKlaiIO 

JI MaMch 3, 2015, allegiIg QiJlaOiJIN Jf Ohe TeleKhJIe 

CJINPHeM PMJOecOiJI AcO, 47 U.S.C. ] 227 (Ohe 

YTCPAZ). ECF NJ. 1 _ 1. OI MaMch 24, 2016, OhiN 

CJPMO diNHiNNed PlaiIOiffXN cJHKlaiIO agaiINO 

FacebJJk RiOhJPO KMejPdice. ECF NJ. 48 aO 11. The 

CJPMO fJPId OhaO PlaiIOiff failed OJ adeLPaOelT allege 

OhaO OeSO HeNNageN fMJH FacebJJk ReMe NeIO PNiIg aI 

ATDS aN MeLPiMed PIdeM Ohe TCPA. I2. PlaiIOiff OheI 

filed hiN FAC, Rhich Me-aNNeMOed Ohe TCPA QiJlaOiJI 

claiH afOeM addiIg addiOiJIal facOPal allegaOiJIN. ECF 

NJ. 53. PlaiIOiff NeekN OJ MeKMeNeIO Ohe fJllJRiIg ORJ 

claNNeN:  

ClaNN 1: All KeMNJIN RiOhiI Ohe UIiOed SOaOeN 

RhJ did IJO KMJQide OheiM cellPlaM OeleKhJIe 

IPHbeM OJ DefeIdaIO aId RhJ MeceiQed JIe JM 

HJMe OeSO HeNNageN, fMJH JM JI behalf Jf 

DefeIdaIO OJ Naid KeMNJIXN cellPlaM OeleKhJIe, 

Hade OhMJPgh Ohe PNe Jf aIT aPOJHaOic 

OeleKhJIe dialiIg NTNOeH RiOhiI Ohe fJPM 

TeaMN KMiJM OJ Ohe filiIg Jf Ohe CJHKlaiIO.  

ClaNN 2: All KeMNJIN RiOhiI Ohe UIiOed SOaOeN 

RhJ, afOeM IJOifTiIg DefeIdaIO OhaO iO IJ 

lJIgeM RiNhed OJ MeceiQe OeSO HeNNageN aId 
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MeceiQiIg a cJIfiMHaOiJI fMJH DefeIdaIO OJ 

OhaO effecO, MeceiQed JIe JM HJMe OeSO 

HeNNageN, fMJH JM JI behalf Jf DefeIdaIO OJ 

Naid KeMNJIXN cellPlaM OeleKhJIe, Hade 

OhMJPgh Ohe PNe Jf aIT aPOJHaOic OeleKhJIe 

dialiIg NTNOeH RiOhiI Ohe fJPM TeaMN KMiJM OJ 

Ohe filiIg Jf Ohe CJHKlaiIO.  

I2. _ 58.  

DefeIdaIO HJQeN OJ diNHiNN PlaiIOiffXN FAC fJM 

lack Jf NOaIdiIg aId failPMe OJ NOaOe a claiH PIdeM Ohe 

TCPA. ECF NJ. 65. PlaiIOiff JKKJNeN Ohe HJOiJI OJ 

diNHiNN. ECF NJ. 73.  

The CJPMO haN jPMiNdicOiJI JQeM OhiN acOiJI 

KPMNPaIO OJ 28 U.S.C. ] 1331.  

II. Legal Standards 

A. Motion to Dismiss Under Rule 12(b)(1)  

YIf Ohe cJPMO deOeMHiIeN aO aIT OiHe OhaO iO lackN 

NPbjecO-HaOOeM jPMiNdicOiJI, Ohe cJPMO HPNO diNHiNN Ohe 

acOiJI.Z Fed. R. CiQ. P. 12(h)(3). A defeIdaIO HaT MaiNe 

Ohe defeINe Jf lack Jf NPbjecO HaOOeM jPMiNdicOiJI bT 

HJOiJI KPMNPaIO OJ FedeMal RPle Jf CiQil PMJcedPMe 

12(b)(1). The KlaiIOiff alRaTN beaMN Ohe bPMdeI Jf 

eNOabliNhiIg NPbjecO HaOOeM jPMiNdicOiJI. K=99=<3< D. 

GCa@27a< L743 I<A. C=. =4 A;., 511 U.S. 375, 377 

(1994). YA RPle 12(b)(1) jPMiNdicOiJIal aOOack HaT be 

facial JM facOPal.Z Sa43 A7@ 4=@ ED3@G=<3 D. M3G3@, 373 

F.3d 1035, 1039 (9Oh CiM. 2004). YII a facial aOOack, Ohe 

challeIgeM aNNeMON OhaO Ohe allegaOiJIN cJIOaiIed iI a 

cJHKlaiIO aMe iINPfficieIO JI OheiM face OJ iIQJke 

fedeMal jPMiNdicOiJI.Z I2. YBT cJIOMaNO, iI a facOPal 

aOOack, Ohe challeIgeM diNKPOeN Ohe OMPOh Jf Ohe 

allegaOiJIN OhaO, bT OheHNelQeN, RJPld JOheMRiNe 
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iIQJke fedeMal jPMiNdicOiJI.Z I2. II cJINideMiIg a facial 

aOOack, Ohe cJPMO YdeOeMHiIe[N] RheOheM Ohe cJHKlaiIO 

allegeN WNPfficieIO facOPal HaOOeM, acceKOed aN OMPe, OJ 

NOaOe a claiH OJ Melief OhaO iN KlaPNible JI iON face.XZ 

T3@3<97a< D. R3>C0:71 =4 I@a?, 694 F.3d 1122, 1131 

(9Oh CiM. 2012) (LPJOiIg AA61@=4B D. I?0a:, 556 U.S. 

662, 678 (2009)).  

B. Motion to Dismiss Under Rule 12(b)(6)  

A cJHKlaiIO HPNO cJIOaiI Ya NhJMO aId KlaiI 

NOaOeHeIO Jf Ohe claiH NhJRiIg OhaO Ohe KleadeM iN 

eIOiOled OJ MeliefZ iI JMdeM OJ YgiQe Ohe defeIdaIO faiM 

IJOice Jf RhaO Ohe . . . claiH iN aId Ohe gMJPIdN PKJI 

Rhich iO MeNON.Z Fed. R. CiQ. P. 8(a)(2); B3:: AB:. C=@>. 

D. TE=;0:G, 550 U.S. 544, 555 (2007). YTJ NPMQiQe a 

HJOiJI OJ diNHiNN, a cJHKlaiIO HPNO cJIOaiI NPfficieIO 

facOPal HaOOeM, acceKOed aN OMPe, OJ NOaOe a claiH OJ 

Melief OhaO iN KlaPNible JI iON face.Z AA61@=4B, 556 U.S. 

aO 678 (iIOeMIal LPJOaOiJI HaMkN JHiOOed). YA claiH 

haN facial KlaPNibiliOT RheI Ohe KlaiIOiff KleadN facOPal 

cJIOeIO OhaO allJRN Ohe cJPMO OJ dMaR Ohe MeaNJIable 

iIfeMeIce OhaO Ohe defeIdaIO iN liable fJM Ohe 

HiNcJIdPcO alleged.Z I2. YDiNHiNNal PIdeM RPle 

12(b)(6) iN aKKMJKMiaOe JIlT RheMe Ohe cJHKlaiIO lackN 

a cJgIiUable legal OheJMT JM NPfficieIO facON OJ NPKKJMO 

a cJgIiUable legal OheJMT.Z M3<27=<2= D. C3<B7<3:a 

H=A>. M32. CB@., 521 F.3d 1097, 1104 (9Oh CiM. 2008). 

The CJPMO HPNO YacceKO all facOPal allegaOiJIN iI Ohe 

cJHKlaiIO aN OMPe aId cJINOMPe Ohe KleadiIgN iI Ohe 

lighO HJNO faQJMable OJ Ohe IJIHJQiIg KaMOT.Z K<73D3: 

D. ESPN, 393 F.3d 1068, 1072 (9Oh CiM. 2005). 

III. Discussion 

DefeIdaIO HJQeN OJ diNHiNN PlaiIOiffXN FAC fJM 

lack Jf AMOicle III NOaIdiIg KPMNPaIO OJ RPle 12(b)(1) 
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aId fJM failPMe OJ NOaOe a claiH KPMNPaIO OJ RPle 

12(b)(6). ECF NJ. 65 aO 1. The CJPMO cJIclPdeN OhaO 

PlaiIOiff haN NOaIdiIg bPO agaiI failN OJ NOaOe a 

KlaPNible claiH PIdeM Ohe TCPA.  

A. Standing  

DefeIdaIO fiMNO aNNeMON OhaO PIdeM Ohe MeceIO 

deciNiJI Jf S>=93=, I<1. D. R=07<A, 136 S. CO. 1540 

(2016), aA @3D7A32 (MaT 24, 2016), PlaiIOiff lackN 

AMOicle III NOaIdiIg. The NiIOh CiMcPiO NLPaMelT 

MejecOed OhaO aMgPHeIO iI PaBB3< D. V3@B71a: F7B<3AA 

G@=C>, LLC, 3B a:., NJ. 14-55980, 2017 WL 460663 

(9Oh CiM. JaI. 30, 2017). The cJPMO fJPId OhaO, iI 

KaNNiIg Ohe TCPA, CJIgMeNN had KPMKJNefPllT 

YeNOabliNhe[d] Ohe NPbNOaIOiQe MighO OJ be fMee fMJH 

ceMOaiI OTKeN Jf KhJIe callN aId OeSON abNeIO cJINPHeM 

cJINeIO.Z I2. aO *4. DefeMMiIg OJ CJIgMeNNXN jPdgHeIO, 

Ohe cJPMO held OhaO a YKlaiIOiff allegiIg a QiJlaOiJI 

PIdeM Ohe TCPA WIeed IJO allege aIT addiOiJIal haMH 

beTJId Ohe JIe CJIgMeNN haN ideIOifiedXZ OJ eNOabliNh 

AMOicle III NOaIdiIg. I2. HeMe, DPgPidXN allegaOiJIN 

OhaO he MeceiQed PIRaIOed OeSO HeNNageN NPffice OJ 

cJIfeM NOaIdiIg.  

B. TCPA Claim  

DefeIdaIO JffeMN OhMee MeaNJIN RhT PlaiIOiffXN 

FAC NhJPld be diNHiNNed fJM failPMe OJ NOaOe a claiH. 

ECF NJ. 65 aO 1-3. FiMNO, DefeIdaIO aMgPeN OhaO 

PlaiIOiff did IJO adeLPaOelT allege OhaO Ohe lJgiI 

IJOificaOiJIN ReMe NeIO bT aI ATDS aN defiIed bT Ohe 

TCPA. I2. aO 1-2; A33 47 U.S.C. ] 227(a)(1). SecJId, 

DefeIdaIO aMgPeN OhaO Ohe lJgiI HeNNageN fall RiOhiI 

Ohe TCPAXN eSceKOiJI fJM callN YHade fJM eHeMgeIcT 

KPMKJNeN.Z ECF NJ. 65 aO 2; A33 47 U.S.C. 

] 227(b)(1)(A). ThiMd, DefeIdaIO aMgPeN OhaO eQeI if 
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Ohe TCPA MeacheN Ohe lJgiI HeNNageN, Ohe TCPA 

QiJlaOeN Ohe FiMNO AHeIdHeIO aN a cJIOeIO-baNed 

MeNOMicOiJI Jf NKeech OhaO caIIJO NPMQiQe NOMicO 

NcMPOiIT. ECF NJ. 65 aO 20. BecaPNe Ohe CJPMO agaiI 

cJIclPdeN OhaO PlaiIOiff haN failed OJ KlaPNiblT allege 

Ohe PNe Jf aI ATDS, iO dJeN IJO Meach Ohe laOOeM ORJ Jf 

DefeIdaIOXN aMgPHeION.  

TJ NOaOe a claiH fJM a QiJlaOiJI Jf Ohe TCPA, a 

KlaiIOiff HPNO allege OhaO Y(1) Ohe defeIdaIO called a 

cellPlaM OeleKhJIe IPHbeM; (2) PNiIg aI aPOJHaOic 

OeleKhJIe dialiIg NTNOeH; (3) RiOhJPO Ohe MeciKieIOXN 

KMiJM eSKMeNN cJINeIO.Z M3G3@ D. P=@B4=:7= R31=D3@G 

AAA=1A., LLC, 707 F.3d 1036, 1043 (9Oh CiM. 2012); A33 

47 U.S.C. ] 227(b)(1). A OeSO HeNNage iN a YcallZ RiOhiI 

Ohe HeaIiIg Jf Ohe TCPA. SaBB3@473:2 D. S7;=< & 

S16CAB3@, I<1., 569 F.3d 946, 954 (9Oh CiM. 2009). AI 

YaPOJHaOic OeleKhJIe dialiIg NTNOeH HeaIN 

eLPiKHeIO Rhich haN Ohe caKaciOT[(A) OJ NOJMe JM 

KMJdPce OeleKhJIe IPHbeMN OJ be called, PNiIg a 

MaIdJH JM NeLPeIOial IPHbeM geIeMaOJM; aId (B) OJ 

dial NPch IPHbeMN.Z 47 U.S.C. ] 227(a)(1). II 

eQalPaOiIg RheOheM eLPiKHeIO cJINOiOPOeN aI ATDS, 

YOhe cleaM laIgPage Jf Ohe TCPA WHaIdaOeN OhaO Ohe 

fJcPN HPNO be JI RheOheM Ohe eLPiKHeIO haN Ohe 

1a>a17BG OJ NOJMe JM KMJdPce OeleKhJIe IPHbeMN OJ be 

called, PNiIg a MaIdJH JM NeLPeIOial IPHbeM 

geIeMaOJM.XZ M3G3@, 707 F.3d aO 1043 (LPJOiIg 

SaBB3@473:2, 569 F.3d aO 951). ThPN, Ya NTNOeH Ieed IJO 

acOPallT NOJMe, KMJdPce, JM call MaIdJHlT JM 

NeLPeIOiallT geIeMaOed OeleKhJIe IPHbeMN, iO Ieed 

JIlT haQe Ohe caKaciOT OJ dJ iO.Z SaBB3@473:2, 569 F.3d 

aO 951.  
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BecaPNe iO HaT be difficPlO fJM a KlaiIOiff OJ 

ideIOifT Ohe NKecific OTKe Jf dialiIg NTNOeH PNed 

RiOhJPO Ohe beIefiO Jf diNcJQeMT, cJPMON haQe allJRed 

TCPA claiHN OJ KMJceed beTJId Ohe KleadiIg NOage 

RheMe a KlaiIOiffXN allegaOiJIN NPKKJMO Ohe iIfeMeIce 

OhaO aI ATDS RaN PNed. S33, 3.5., K@a;3@ D. ACB=0GB3:, 

I<1., 759 F. SPKK. 2d 1165, 1171 (N.D. Cal. 2010) 

(fiIdiIg OhaO Ohe cJHKlaiIO, Mead aN a RhJle, cJIOaiIed 

YNPfficieIO facON OJ NhJR OhaO iO iN KlaPNibleZ OhaO Ohe 

defeIdaION PNed aI ATDS RheMe Ohe KlaiIOiff alleged 

OhaO he MeceiQed HeNNageN fMJH a NhJMO cJde MegiNOeMed 

OJ JIe Jf Ohe defeIdaION, Ohe HeNNageN ReMe 

adQeMOiNeHeION RMiOOeI iI aI iHKeMNJIal HaIIeM, aId 

Ohe KlaiIOiff had IJ JOheM MeaNJI OJ be iI cJIOacO RiOh 

Ohe defeIdaION); KaH3;7 D. PaG:3AA S6=3A=C@13 I<1., 

NJ. 09-cQ-05142-MHP, 2010 WL 963225, aO *2 (N.D. 

Cal. MaM. 16, 2010) (cJIclPdiIg OhaO Ohe cJHKlaiIO HeO 

fedeMal KleadiIg MeLPiMeHeION becaPNe Ohe YKlaiIOiffXN 

deNcMiKOiJI Jf Ohe MeceiQed HeNNageN aN beiIg 

fJMHaOOed iI SMS NhJMO cJde liceINed OJ defeIdaION, 

NcMiKOed iI aI iHKeMNJIal HaIIeM aId NeIO eI HaNNe 

NPKKJMON a MeaNJIable iIfeMeIce OhaO Ohe OeSO 

HeNNageN ReMe NeIO PNiIg aI ATDSZ).  

BPO RheMe a Y[K]laiIOiffXN JRI allegaOiJIN NPggeNO 

diMecO OaMgeOiIg OhaO iN iIcJINiNOeIO RiOh Ohe NJMO Jf 

MaIdJH JM NeLPeIOial IPHbeM geIeMaOiJI MeLPiMed fJM 

aI ATDS,Z cJPMON cJIclPde OhaO Ohe allegaOiJIN aMe 

iINPfficieIO OJ NOaOe a claiH fJM Melief PIdeM Ohe TCPA. 

S33 F:=@3A D. A27@ I<BI:, LLC, NJ. 15-cQ-00076-AB, 

2015 WL 4340020, aO *4 (C.D. Cal. JPlT 15, 2015). 

CJPMON geIeMallT MelT JI Ohe HeNNage cJIOeIO, Ohe 

cJIOeSO iI Rhich Ohe HeNNage RaN MeceiQed, aId Ohe 

eSiNOeIce Jf NiHilaM HeNNageN OJ aNNeNN RheOheM aI 

aPOJHaOed dialeM RaN POiliUed. S33 72. aO *5. II F:=@3A, 
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fJM eSaHKle, Ohe KlaiIOiff alleged OhaO Ohe defeIdaIO 

debO cJllecOJM PNed aI ATDS OJ NeId OeSO HeNNageN 

abJPO a debO becaPNe Ohe HeNNageN ReMe JI a geIeMic 

OeHKlaOe OhaO did IJO MefeM OJ Ohe KlaiIOiff bT IaHe, 

OhJPgh OheT all iIclPded a MefeMeIce IPHbeM OJ 

ideIOifT Ohe KlaiIOiff. I2. aO *3. The cJPMO 

ackIJRledged OhaO iO RaN YaO leaNO >=AA70:3Z OhaO Ohe 

defeIdaIO POiliUed a NTNOeH YcaKable Jf NOJMiIg JM 

geIeMaOiIg a MaIdJH JM NeLPeIOial liNO Jf OeleKhJIe 

IPHbeMN aId OheI dialiIg OheH,Z bPO OhaO Ohe KlaiIOiff 

JffeMed IJ allegaOiJIN OJ Oake hiN claiH YWacMJNN Ohe liIe 

fMJH cJIceiQable OJ KlaPNible.XZ I2. (LPJOiIg TE=;0:G, 

556 U.S. aO 680). IO IJOed OhaO Ohe HeNNageN iIclPded 

a PIiLPe MefeMeIce IPHbeM, OhaO Ohe HeNNageN NJPghO 

OJ cJllecO JI a YNKecificZ debO, aId OhaO JOheM HeNNageN 

cJIOaiIed NiHilaM MefeMeIce IPHbeMN aId cJIOeIO, all 

Jf Rhich YNPKKJMON Ohe iIfeMeIceZ OhaO Ohe defeIdaIO 

YeSKMeNNlT OaMgeOedZ Ohe KlaiIOiff. I2.  

ThiN CJPMO diNHiNNed DPgPidXN KMiJM cJHKlaiIO 

becaPNe hiN allegaOiJIN OhaO FacebJJkXN YlJgiI 

IJOificaOiJIN aMe deNigIed WOJ aleMO PNeMN RheI OheiM 

accJPIO iN acceNNed fMJH a IeR deQiceXZ afOeM 

YPNeMN . . . add OheiM HJbile IPHbeMN OJ OheiM accJPIONZ 

did IJO KlaPNiblT NPKKJMO Ohe iIfeMeIce OhaO FacebJJk 

RaN PNiIg aI ATDS. ECF NJ. 48 aO 9. IO IJOed OhaO 

DPgPid Yd[id] IJO NPggeNO OhaO FacebJJk NeIdN OeSO 

HeNNageN eI HaNNe OJ MaIdJHlT JM NeLPeIOiallT 

geIeMaOed IPHbeMN.Z I2. aO 9-10. IINOead, DPgPidXN 

allegaOiJIN iIdicaOed OhaO YFacebJJkXN lJgiI 

IJOificaOiJI OeSO HeNNageN aMe OaMgeOed OJ NKecific 

KhJIe IPHbeMN aId aMe OMiggeMed bT aOOeHKON OJ lJg iI 

OJ FacebJJk accJPION aNNJciaOed RiOh OhJNe KhJIe 

IPHbeMN.Z I2. aO 9. II liIe RiOh F:=@3A, OhiN NPggeNOed 

diMecO OaMgeOiIg OhaO RaN iIcJINiNOeIO RiOh Ohe 
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eSiNOeIce Jf aI ATDS. The CJPMO alNJ diNHiNNed 

DPgPidXN NPggeNOiJI OhaO NiIce KMedicOiQe dialeMN 

cJINOiOPOe aI ATDS, Ohe caKaciOT OJ KMJdPce JM NOJMe 

MaIdJH JM NeLPeIOial IPHbeMN iN IJO a IeceNNaMT 

feaOPMe Jf aI ATDS, giQeI OhaO DPgPid YhaN IJO 

alleged OhaO FacebJJk PNeN a KMedicOiQe dialeM, JM 

eLPiKHeIO OhaO fPIcOiJIN like a KMedicOiQe dialeM.Z I2. 

aO 11.  

DPgPid haN added a IPHbeM Jf IeR facON OJ hiN 

FAC, bPO JIce agaiI failN OJ KlaPNiblT allege OhaO 

FacebJJk PNed aI ATDS. DPgPid IeRlT allegeN OhaO 

FacebJJk PNeN a YcJHKPOeMiUed KMJOJcJl fJM cMeaOiIg 

aPOJHaOed OeSO HeNNageN KMJgMaHHed OJ aKKeaM 

cPNOJHiUed OJ Ohe PNeMZ OhMJPgh a OeHKlaOe-baNed 

KMJceNN. FAC __ 25-30. AddiOiJIallT, DPgPid allegeN 

OhaO iI addiOiJI OJ Ohe lJgiI IJOificaOiJI KMJceNN 

deNcMibed iI Ohe JMigiIal cJHKlaiIO, FacebJJk alNJ 

eHKlJTN a YLJgiI AKKMJQalZ KMJceNN, a ORJ facOJM 

aPOheIOicaOiJI NTNOeH MeLPiMiIg PNeMN OJ YeIOeM a 

cJdeZ NeIO OJ HJbile KhJIeN Qia OeSO HeNNage 

RheIeQeM PNeMN lJg iIOJ FacebJJk fMJH a IeR JM 

PIMecJgIiUed deQice. I2. __ 15, 18. IO iN PIcleaM RhT 

DPgPid belieQeN OheNe facON RJPld NOMeIgOheI Ohe 

iIfeMeIce OhaO FacebJJk NeIO OeSO HeNNageN eI HaNNe 

PNiIg aI ATDS. TJ Ohe cJIOMaMT, allegaOiJIN Jf 

cPNOJHiUable KMJOJcJlN aId PIiLPe cJdeN JIlT fPMOheM 

NPggeNO, iI liIe RiOh DPgPidXN JOheM allegaOiJIN, OhaO 

Ohe HeNNageN ReMe NeIO OhMJPgh diMecO OaMgeOiIg OhaO 

iN akiI OJ F:=@3A.  

DPgPid fPMOheM NPggeNON OhaO FacebJJkXN NTNOeH 

YiN NOill aI ATDS . . . becaPNe iO haN Ohe caKaciOT OJ 

NeLPeIOiallT aId MaIdJHlT dial,Z giQeI OhaO iO iN a 

YcJHKPOeM baNed NTNOeHZ RiOh YcaKaciOT OJ geIeMaOe 
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MaIdJH IPHbeMNZ aId YcaKaciOT OJ geIeMaOe 

NeLPeIOial IPHbeMN.Z ECF NJ. 73 aO 18; FAC __ 40-

41. AId eQeI if FacebJJkXN NTNOeH dJeN IJO cPMMeIOlT 

haQe OhJNe abiliOieN, PlaiIOiff aMgPeN, Ohe caKaciOT YcaI 

be OMiQiallT added RiOh HiIiHal cJHKPOeM cJdiIg.Z 

ECF NJ. 73 aO 18; Nee FAC __ 44-50 (KMJQidiIg cJde 

OhaO cJPld be added OJ FacebJJkXN NTNOeH OJ geIeMaOe 

MaIdJH JM NeLPeIOial IPHbeMN). DPgPidXN allegaOiJIN 

aMe cJIclPNJMT. He HeMelT MeKeaON Ohe ceIOMal 

eleHeION Jf aI ATDS aId aNNeMON OhaO FacebJJkXN 

NTNOeH KJNNeNNeN all Jf OheH. NJM dJeN Ohe KJNNibiliOT 

OhaO OheNe eleHeION YcaI be OMiQiallT addedZ KlaPNiblT 

NPggeNO OhaO OheT aMe iI facO KMeNeIO heMe.  

II hiN JKKJNiOiJI, DPgPid aMgPeN OhaO he haN 

KlaPNiblT alleged OhaO FacebJJk PNeN a YKMedicOiQe 

dialeM-like NTNOeH.Z ECF NJ. 73 aO 11. A KMedicOiQe 

dialeM, JfOeI PNed bT OeleHaMkeOeMN, iN YeLPiKHeIO OhaO 

dialN IPHbeMNZ aId, RheI KaiMed RiOh ceMOaiI 

NJfORaMe, YhaN Ohe caKaciOT OJ NOJMe JM KMJdPce 

IPHbeMN aId dial OhJNe IPHbeMN aO MaIdJH, iI 

NeLPeIOial JMdeM, JM fMJH a daOabaNe Jf IPHbeMN.Z I< 

@3 RC:3A & R35C:aB7=<A I;>:3;3<B7<5 B63 T3:3>6=<3 

C=<AC;3@ P@=B31B7=< A1B =4 1991, 18 FCC Rcd. 14014, 

14091 (2003). BJOh Ohe FCC aId cJPMON iI OhiN diNOMicO 

haQe cJIclPded OhaO KMedicOiQe dialeMN HaT fall RiOhiI 

Ohe NcJKe Jf Ohe TCPA. I2. aO 14092-93; A33, 3.5., NC<3A 

D. TE7BB3@, I<1., NJ. 14-cQ-02843-VC, 2014 WL 

6708465, aO *1 (N.D. Cal. NJQ. 26, 2014) (fiIdiIg OhaO 

aI ATDS YaKKeaMN OJ eIcJHKaNN aIT eLPiKHeIO OhaO 

NOJMeN OeleKhJIe IPHbeMN iI a daOabaNe aId dialN 

OheH RiOhJPO hPHaI iIOeMQeIOiJIZ).  

HeMe, hJReQeM, PlaiIOiff haN agaiI failed OJ allege 

Ohe eSiNOeIce Jf NPch a NTNOeH. AO beNO, hiN allegaOiJIN 
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aMe cJIclPNJMT, giQeI OhaO he HeMelT aNNeMON OhaO 

FacebJJk YHaiIOaiIN a daOabaNe Jf KhJIe IPHbeMN JI 

iON cJHKPOeMZ aId YOMaINHiON aleMO OeSO HeNNageN OJ 

NelecOed IPHbeMN fMJH iON daOabaNe PNiIg iON 

aPOJHaOed KMJOJcJl,Z RiOhJPO JffeMiIg aIT facOPal 

NPKKJMO fJM OhiN claiH. FAC _ 19. AO RJMNO, OhiN claiH 

cJIOMadicON Ohe QaMieOT Jf JOheM allegaOiJIN JffeMed bT 

PlaiIOiff, Rhich NPggeNO OhaO FacebJJk dJeN IJO dial 

IPHbeMN MaIdJHlT bPO MaOheM diMecOlT OaMgeON NelecOed 

IPHbeMN baNed JI Ohe iIKPO Jf PNeMN aId RheI ceMOaiI 

lJgiIN ReMe aOOeHKOed.  

DPgPidXN MeliaIce JI NC<3A iN alNJ HiNKlaced. S33 

ECF NJ. 73 aO 11. II NC<3A, Ohe cJPMO IJOed OhaO 

YdiNHiNNal Jf Ohe cJHKlaiIO RJPld IJO be RaMMaIOedZ 

becaPNe Ohe KlaiIOiff KlaPNiblT alleged OhaO Ohe 

defeIdaIOXN YeLPiKHeIO ha[N] Ohe YcaKaciOT OJ 

WgeIeMaOeX IPHbeMN aO MaIdJH JM NeLPeIOiallTZ iI 

addiOiJI OJ iON abiliOT OJ NOJMe aId dial IPHbeMN 

RiOhJPO hPHaI iIOeMQeIOiJI. 2014 WL 6708465, aO *1-

2. HeMe, IJ KlaPNible iIfeMeIce caI be Hade OhaO 

FacebJJkXN eLPiKHeIO haN Ohe caKaciOT OJ geIeMaOe 

MaIdJH JM NeLPeIOial IPHbeMN.  

AN NPch, OhiN CJPMO diNHiNNeN PlaiIOiffXN TCPA 

claiHN fJM failPMe OJ adeLPaOelT allege OhaO Ohe OeSO 

HeNNageN ReMe NeIO PNiIg aI ATDS. BecaPNe Ohe 

CJPMO diNHiNNeN Ohe FAC JI OhiN baNiN, iO Ieed IJO 

addMeNN FacebJJkXN aMgPHeION OhaO Ohe allegaOiJIN 

NhJR hPHaI iIOeMQeIOiJI OMiggeMed Ohe HeNNageN aId 

OhaO Ohe HeNNageN ReMe NeIO fJM eHeMgeIcT KPMKJNeN. 

LikeRiNe, Ohe CJPMO dJeN IJO Meach Ohe aMgPHeIO OhaO 

Ohe TCPA QiJlaOeN Ohe FiMNO AHeIdHeIO. S33 Sa< 

F@a<17A1= T316., I<1. D. G:aF=S;7B6K:7<3 LLC, NJ. 10-

cQ-03248-JF NJV, 2011 WL 941096, aO *2 (N.D. Cal. 
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MaM. 16, 2011) (YBecaPNe iO cJIclPdeN OhaO SF TechXN 

claiHN aMe NPbjecO OJ diNHiNNal JI JOheM baNeN, Ohe 

CJPMO Ieed IJO decide Ohe cJINOiOPOiJIal iNNPeN 

KMeNeIOed heMe, aO leaNO aO Ohe KMeNeIO OiHe.Z).  

ThiN iN PlaiIOiffXN NecJId aOOeHKO OJ KlaPNiblT 

allege Ohe eSiNOeIce Jf aI ATDS, aId he haN beeI 

PIable OJ dJ NJ. PlaiIOiff dJeN IJO JffeM aIT addiOiJIal 

allegaOiJIN OhaO he cJPld KMJQide if giQeI fPMOheM leaQe 

OJ aHeId, aId Ohe CJPMO iN PIable OJ ideIOifT aIT, 

giQeI OhaO hiN cPMMeIO allegaOiJIN NOMJIglT NPggeNO 

diMecO OaMgeOiIg MaOheM OhaI MaIdJH JM NeLPeIOial 

dialiIg. AccJMdiIglT, Ohe CJPMO cJIclPdeN OhaO fPMOheM 

aHeIdHeIO RJPld be fPOile, aId diNHiNNeN PlaiIOiffXN 

cJHKlaiIO RiOh KMejPdice. 

CONCLUSION  

FJM Ohe fJMegJiIg MeaNJIN, Ohe MJOiJI OJ DiNHiNN 

PlaiIOiffXN FiMNO AHeIded CJHKlaiIO iN gMaIOed RiOh 

KMejPdice.  

IT IS SO ORDERED.  

DaOed: FebMPaMT 16, 2017 

[haIdRMiOOeI: NigIaOPMe]  

JON S. TIGAR 

UIiOed SOaOeN DiNOMicO CJPMO 
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A>>3<27F E 

RELEVANT STATUTORY PROVISION 

47 U.S.C. J 227 

(a) Definitions  

AN PNed iI OhiN NecOiJI[  

(1) The OeMH WWaPOJHaOic OeleKhJIe dialiIg 

NTNOeHXX HeaIN eLPiKHeIO Rhich haN Ohe 

caKaciOT[  

(A) OJ NOJMe JM KMJdPce OeleKhJIe IPHbeMN OJ 

be called, PNiIg a MaIdJH JM NeLPeIOial 

IPHbeM geIeMaOJM; aId  

(B) OJ dial NPch IPHbeMN.  

(2) The OeMH WWeNOabliNhed bPNiIeNN MelaOiJINhiKXX, 

fJM KPMKJNeN JIlT Jf NPbNecOiJI (b)(1)(C)(i),, Nhall 

haQe Ohe HeaIiIg giQeI Ohe OeMH iI NecOiJI 

64.1200 Jf OiOle 47, CJde Jf FedeMal RegPlaOiJIN, 

aN iI effecO JI JaIPaMT 1, 2003, eSceKO OhaO[  

(A) NPch OeMH Nhall iIclPde a MelaOiJINhiK 

beOReeI a KeMNJI JM eIOiOT aId a bPNiIeNN 

NPbNcMibeM NPbjecO OJ Ohe NaHe OeMHN 

aKKlicable PIdeM NPch NecOiJI OJ a 

MelaOiJINhiK beOReeI a KeMNJI JM eIOiOT aId a 

MeNideIOial NPbNcMibeM; aId  

(B) aI eNOabliNhed bPNiIeNN MelaOiJINhiK 

Nhall be NPbjecO OJ aIT OiHe liHiOaOiJI 

eNOabliNhed KPMNPaIO OJ KaMagMaKh (2)(G)).1  

(3) The OeMH WWOeleKhJIe facNiHile HachiIeXX 

HeaIN eLPiKHeIO Rhich haN Ohe caKaciOT (A) OJ 

OMaINcMibe OeSO JM iHageN, JM bJOh, fMJH KaKeM iIOJ 

                                            
1 SJ iI JMigiIal. SecJId clJNiIg KaMeIOheNiN NhJPld IJO aKKeaM. 
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aI elecOMJIic NigIal aId OJ OMaINHiO OhaO NigIal 

JQeM a MegPlaM OeleKhJIe liIe, JM (B) OJ OMaINcMibe 

OeSO JM iHageN (JM bJOh) fMJH aI elecOMJIic NigIal 

MeceiQed JQeM a MegPlaM OeleKhJIe liIe JIOJ KaKeM.  

(4) The OeMH WWOeleKhJIe NJliciOaOiJIXX HeaIN Ohe 

iIiOiaOiJI Jf a OeleKhJIe call JM HeNNage fJM Ohe 

KPMKJNe Jf eIcJPMagiIg Ohe KPMchaNe JM MeIOal Jf, 

JM iIQeNOHeIO iI, KMJKeMOT, gJJdN, JM NeMQiceN, 

Rhich iN OMaINHiOOed OJ aIT KeMNJI, bPO NPch OeMH 

dJeN IJO iIclPde a call JM HeNNage (A) OJ aIT 

KeMNJI RiOh OhaO KeMNJIXN KMiJM eSKMeNN iIQiOaOiJI 

JM KeMHiNNiJI, (B) OJ aIT KeMNJI RiOh RhJH Ohe 

calleM haN aI eNOabliNhed bPNiIeNN MelaOiJINhiK, JM 

(C) bT a OaS eSeHKO IJIKMJfiO JMgaIiUaOiJI.  

(5) The OeMH WWPINJliciOed adQeMOiNeHeIOXX HeaIN 

aIT HaOeMial adQeMOiNiIg Ohe cJHHeMcial 

aQailabiliOT JM LPaliOT Jf aIT KMJKeMOT, gJJdN, JM 

NeMQiceN Rhich iN OMaINHiOOed OJ aIT KeMNJI 

RiOhJPO OhaO KeMNJIXN KMiJM eSKMeNN iIQiOaOiJI JM 

KeMHiNNiJI, iI RMiOiIg JM JOheMRiNe.  

(b) Restrictions on use of automated telephone 

equipment  

(1) Prohibitions  

IO Nhall be PIlaRfPl fJM aIT KeMNJI RiOhiI Ohe 

UIiOed SOaOeN, JM aIT KeMNJI JPONide Ohe UIiOed SOaOeN 

if Ohe MeciKieIO iN RiOhiI Ohe UIiOed SOaOeN[  

(A) OJ Hake aIT call (JOheM OhaI a call Hade 

fJM eHeMgeIcT KPMKJNeN JM Hade RiOh Ohe 

KMiJM eSKMeNN cJINeIO Jf Ohe called KaMOT) 

PNiIg aIT aPOJHaOic OeleKhJIe dialiIg 

NTNOeH JM aI aMOificial JM KMeMecJMded QJice[  
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(i) OJ aIT eHeMgeIcT OeleKhJIe liIe 

(iIclPdiIg aIT WW911XX liIe aId aIT 

eHeMgeIcT liIe Jf a hJNKiOal, Hedical 

KhTNiciaI JM NeMQice Jffice, healOh caMe 

faciliOT, KJiNJI cJIOMJl ceIOeM, JM fiMe 

KMJOecOiJI JM laR eIfJMceHeIO ageIcT);  

(ii) OJ Ohe OeleKhJIe liIe Jf aIT gPeNO 

MJJH JM KaOieIO MJJH Jf a hJNKiOal, healOh 

caMe faciliOT, eldeMlT hJHe, JM NiHilaM 

eNOabliNhHeIO; JM  

(iii) OJ aIT OeleKhJIe IPHbeM aNNigIed OJ 

a KagiIg NeMQice, cellPlaM OeleKhJIe 

NeMQice, NKecialiUed HJbile MadiJ NeMQice, 

JM JOheM MadiJ cJHHJI caMMieM NeMQice, JM 

aIT NeMQice fJM Rhich Ohe called KaMOT iN 

chaMged fJM Ohe call PIleNN NPch call iN 

Hade NJlelT OJ cJllecO a debO JRed OJ JM 

gPaMaIOeed bT Ohe UIiOed SOaOeN;  

(B) OJ iIiOiaOe aIT OeleKhJIe call OJ aIT 

MeNideIOial OeleKhJIe liIe PNiIg aI aMOificial 

JM KMeMecJMded QJice OJ deliQeM a HeNNage 

RiOhJPO Ohe KMiJM eSKMeNN cJINeIO Jf Ohe called 

KaMOT, PIleNN Ohe call iN iIiOiaOed fJM 

eHeMgeIcT KPMKJNeN, iN Hade NJlelT KPMNPaIO 

OJ Ohe cJllecOiJI Jf a debO JRed OJ JM 

gPaMaIOeed bT Ohe UIiOed SOaOeN, JM iN 

eSeHKOed bT MPle JM JMdeM bT Ohe CJHHiNNiJI 

PIdeM KaMagMaKh (2)(B);  

(C) OJ PNe aIT OeleKhJIe facNiHile HachiIe, 

cJHKPOeM, JM JOheM deQice OJ NeId, OJ a 

OeleKhJIe facNiHile HachiIe, aI PINJliciOed 

adQeMOiNeHeIO, PIleNN[  
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(i) Ohe PINJliciOed adQeMOiNeHeIO iN 

fMJH a NeIdeM RiOh aI eNOabliNhed 

bPNiIeNN MelaOiJINhiK RiOh Ohe MeciKieIO;  

(ii) Ohe NeIdeM JbOaiIed Ohe IPHbeM Jf 

Ohe OeleKhJIe facNiHile HachiIe 

OhMJPgh[  

(I)  Ohe QJlPIOaMT cJHHPIicaOiJI Jf 

NPch IPHbeM, RiOhiI Ohe cJIOeSO Jf 

NPch eNOabliNhed bPNiIeNN 

MelaOiJINhiK, fMJH Ohe MeciKieIO Jf 

Ohe PINJliciOed adQeMOiNeHeIO, JM  

(II) a diMecOJMT, adQeMOiNeHeIO, JM 

NiOe JI Ohe IIOeMIeO OJ Rhich Ohe 

MeciKieIO QJlPIOaMilT agMeed OJ Hake 

aQailable iON facNiHile IPHbeM fJM 

KPblic diNOMibPOiJI,  

eSceKO OhaO OhiN claPNe Nhall IJO aKKlT iI Ohe caNe Jf aI 

PINJliciOed adQeMOiNeHeIO OhaO iN NeIO baNed JI aI 

eNOabliNhed bPNiIeNN MelaOiJINhiK RiOh Ohe MeciKieIO 

OhaO RaN iI eSiNOeIce befJMe JPlT 9, 2005, if Ohe NeIdeM 

KJNNeNNed Ohe facNiHile HachiIe IPHbeM Jf Ohe 

MeciKieIO befJMe JPlT 9, 2005; aId  

(iii) Ohe PINJliciOed adQeMOiNeHeIO 

cJIOaiIN a IJOice HeeOiIg Ohe 

MeLPiMeHeION PIdeM KaMagMaKh (2)(D),  

eSceKO OhaO Ohe eSceKOiJI PIdeM claPNeN (i) aId (ii) 

Nhall IJO aKKlT RiOh MeNKecO OJ aI PINJliciOed 

adQeMOiNeHeIO NeIO OJ a OeleKhJIe facNiHile HachiIe 

bT a NeIdeM OJ RhJH a MeLPeNO haN beeI Hade IJO OJ 

NeId fPOPMe PINJliciOed adQeMOiNeHeION OJ NPch 

OeleKhJIe facNiHile HachiIe OhaO cJHKlieN RiOh Ohe 

MeLPiMeHeION PIdeM KaMagMaKh (2)(E); JM  
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(D) OJ PNe aI aPOJHaOic OeleKhJIe dialiIg 

NTNOeH iI NPch a RaT OhaO ORJ JM HJMe 

OeleKhJIe liIeN Jf a HPlOi-liIe bPNiIeNN aMe 

eIgaged NiHPlOaIeJPNlT.  

(2) Regulations; exemptions and other 

provisions  

The CJHHiNNiJI Nhall KMeNcMibe MegPlaOiJIN OJ 

iHKleHeIO Ohe MeLPiMeHeION Jf OhiN NPbNecOiJI. II 

iHKleHeIOiIg Ohe MeLPiMeHeION Jf OhiN NPbNecOiJI, Ohe 

CJHHiNNiJI[  

(A) Nhall cJINideM KMeNcMibiIg MegPlaOiJIN OJ 

allJR bPNiIeNNeN OJ aQJid MeceiQiIg callN Hade 

PNiIg aI aMOificial JM KMeMecJMded QJice OJ 

Rhich OheT haQe IJO giQeI OheiM KMiJM eSKMeNN 

cJINeIO;  

(B) HaT, bT MPle JM JMdeM, eSeHKO fMJH Ohe 

MeLPiMeHeION Jf KaMagMaKh (1)(B) Jf OhiN 

NPbNecOiJI, NPbjecO OJ NPch cJIdiOiJIN aN Ohe 

CJHHiNNiJI HaT KMeNcMibe[  

(i) callN OhaO aMe IJO Hade fJM a 

cJHHeMcial KPMKJNe; aId  

(ii) NPch claNNeN JM caOegJMieN Jf callN 

Hade fJM cJHHeMcial KPMKJNeN aN Ohe 

CJHHiNNiJI deOeMHiIeN[  

(I) Rill IJO adQeMNelT affecO Ohe 

KMiQacT MighON OhaO OhiN NecOiJI iN 

iIOeIded OJ KMJOecO; aId  

(II) dJ IJO iIclPde Ohe OMaINHiNNiJI 

Jf aIT PINJliciOed adQeMOiNeHeIO;  

(C) HaT, bT MPle JM JMdeM, eSeHKO fMJH Ohe 

MeLPiMeHeION Jf KaMagMaKh (1)(A)(iii) Jf OhiN 
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NPbNecOiJI callN OJ a OeleKhJIe IPHbeM 

aNNigIed OJ a cellPlaM OeleKhJIe NeMQice OhaO 

aMe IJO chaMged OJ Ohe called KaMOT, NPbjecO OJ 

NPch cJIdiOiJIN aN Ohe CJHHiNNiJI HaT 

KMeNcMibe aN IeceNNaMT iI Ohe iIOeMeNO Jf Ohe 

KMiQacT MighON OhiN NecOiJI iN iIOeIded OJ 

KMJOecO;  

(D) Nhall KMJQide OhaO a IJOice cJIOaiIed iI 

aI PINJliciOed adQeMOiNeHeIO cJHKlieN RiOh 

Ohe MeLPiMeHeION PIdeM OhiN NPbKaMagMaKh 

JIlT if[  

(i) Ohe IJOice iN cleaM aId cJINKicPJPN 

aId JI Ohe fiMNO Kage Jf Ohe PINJliciOed 

adQeMOiNeHeIO;  

(ii) Ohe IJOice NOaOeN OhaO Ohe MeciKieIO 

HaT Hake a MeLPeNO OJ Ohe NeIdeM Jf Ohe 

PINJliciOed adQeMOiNeHeIO IJO OJ NeId 

aIT fPOPMe PINJliciOed adQeMOiNeHeION OJ 

a OeleKhJIe facNiHile HachiIe JM 

HachiIeN aId OhaO failPMe OJ cJHKlT, 

RiOhiI Ohe NhJMOeNO MeaNJIable OiHe, aN 

deOeMHiIed bT Ohe CJHHiNNiJI, RiOh 

NPch a MeLPeNO HeeOiIg Ohe MeLPiMeHeION 

PIdeM NPbKaMagMaKh (E) iN PIlaRfPl;  

(iii) Ohe IJOice NeON fJMOh Ohe 

MeLPiMeHeION fJM a MeLPeNO PIdeM 

NPbKaMagMaKh (E);  

(iQ) Ohe IJOice iIclPdeN[  

(I) a dJHeNOic cJIOacO OeleKhJIe 

aId facNiHile HachiIe IPHbeM fJM 

Ohe MeciKieIO OJ OMaINHiO NPch a 

MeLPeNO OJ Ohe NeIdeM; aId  



AKK-59 

(II) a cJNO-fMee HechaIiNH fJM a 

MeciKieIO OJ OMaINHiO a MeLPeNO 

KPMNPaIO OJ NPch IJOice OJ Ohe NeIdeM 

Jf Ohe PINJliciOed adQeMOiNeHeIO; Ohe 

CJHHiNNiJI Nhall bT MPle MeLPiMe Ohe 

NeIdeM OJ KMJQide NPch a HechaIiNH 

aId HaT, iI Ohe diNcMeOiJI Jf Ohe 

CJHHiNNiJI aId NPbjecO OJ NPch 

cJIdiOiJIN aN Ohe CJHHiNNiJI HaT 

KMeNcMibe, eSeHKO ceMOaiI claNNeN Jf 

NHall bPNiIeNN NeIdeMN, bPO JIlT if 

Ohe CJHHiNNiJI deOeMHiIeN OhaO Ohe 

cJNON OJ NPch claNN aMe PIdPlT 

bPMdeINJHe giQeI Ohe MeQeIPeN 

geIeMaOed bT NPch NHall bPNiIeNNeN;  

(Q) Ohe OeleKhJIe aId facNiHile HachiIe 

IPHbeMN aId Ohe cJNO-fMee HechaIiNH NeO 

fJMOh KPMNPaIO OJ claPNe (iQ) KeMHiO aI 

iIdiQidPal JM bPNiIeNN OJ Hake NPch a 

MeLPeNO aO aIT OiHe JI aIT daT Jf Ohe 

Reek; aId  

(Qi) Ohe IJOice cJHKlieN RiOh Ohe 

MeLPiMeHeION Jf NPbNecOiJI (d);  

(E) Nhall KMJQide, bT MPle, OhaO a MeLPeNO IJO 

OJ NeId fPOPMe PINJliciOed adQeMOiNeHeION OJ 

a OeleKhJIe facNiHile HachiIe cJHKlieN RiOh 

Ohe MeLPiMeHeION PIdeM OhiN NPbKaMagMaKh 

JIlT if[  

(i) Ohe MeLPeNO ideIOifieN Ohe OeleKhJIe 

IPHbeM JM IPHbeMN Jf Ohe OeleKhJIe 

facNiHile HachiIe JM HachiIeN OJ Rhich 

Ohe MeLPeNO MelaOeN;  
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(ii) Ohe MeLPeNO iN Hade OJ Ohe OeleKhJIe 

JM facNiHile IPHbeM Jf Ohe NeIdeM Jf NPch 

aI PINJliciOed adQeMOiNeHeIO KMJQided 

KPMNPaIO OJ NPbKaMagMaKh (D)(iQ) JM bT 

aIT JOheM HeOhJd Jf cJHHPIicaOiJI aN 

deOeMHiIed bT Ohe CJHHiNNiJI; aId  

(iii) Ohe KeMNJI HakiIg Ohe MeLPeNO haN 

IJO, NPbNeLPeIO OJ NPch MeLPeNO, KMJQided 

eSKMeNN iIQiOaOiJI JM KeMHiNNiJI OJ Ohe 

NeIdeM, iI RMiOiIg JM JOheMRiNe, OJ NeId 

NPch adQeMOiNeHeION OJ NPch KeMNJI aO 

NPch OeleKhJIe facNiHile HachiIe;  

(F) HaT, iI Ohe diNcMeOiJI Jf Ohe CJHHiNNiJI 

aId NPbjecO OJ NPch cJIdiOiJIN aN Ohe 

CJHHiNNiJI HaT KMeNcMibe, allJR 

KMJfeNNiJIal JM OMade aNNJciaOiJIN OhaO aMe 

OaS-eSeHKO IJIKMJfiO JMgaIiUaOiJIN OJ NeId 

PINJliciOed adQeMOiNeHeION OJ OheiM HeHbeMN 

iI fPMOheMaIce Jf Ohe aNNJciaOiJIXN OaS-eSeHKO 

KPMKJNe OhaO dJ IJO cJIOaiI Ohe IJOice 

MeLPiMed bT KaMagMaKh (1)(C)(iii), eSceKO OhaO 

Ohe CJHHiNNiJI HaT Oake acOiJI PIdeM OhiN 

NPbKaMagMaKh JIlT[  

(i) bT MegPlaOiJI iNNPed afOeM KPblic 

IJOice aId JKKJMOPIiOT fJM KPblic 

cJHHeIO; aId  

(ii) if Ohe CJHHiNNiJI deOeMHiIeN OhaO 

NPch IJOice MeLPiMed bT KaMagMaKh 

(1)(C)(iii) iN IJO IeceNNaMT OJ KMJOecO Ohe 

abiliOT Jf Ohe HeHbeMN Jf NPch 

aNNJciaOiJIN OJ NOJK NPch aNNJciaOiJIN 

fMJH NeIdiIg aIT fPOPMe PINJliciOed 

adQeMOiNeHeION; aId  
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(G)(i) HaT, cJINiNOeIO RiOh claPNe (ii), liHiO 

Ohe dPMaOiJI Jf Ohe eSiNOeIce Jf aI 

eNOabliNhed bPNiIeNN MelaOiJINhiK, 

hJReQeM, befJMe eNOabliNhiIg aIT NPch 

liHiON, Ohe CJHHiNNiJI Nhall[  

(I) deOeMHiIe RheOheM Ohe eSiNOeIce 

Jf Ohe eSceKOiJI PIdeM KaMagMaKh 

(1)(C) MelaOiIg OJ aI eNOabliNhed 

bPNiIeNN MelaOiJINhiK haN MeNPlOed iI 

a NigIificaIO IPHbeM Jf cJHKlaiION OJ 

Ohe CJHHiNNiJI MegaMdiIg Ohe 

NeIdiIg Jf PINJliciOed 

adQeMOiNeHeION OJ OeleKhJIe 

facNiHile HachiIeN;  

(II) deOeMHiIe RheOheM a NigIificaIO 

IPHbeM Jf aIT NPch cJHKlaiION 

iIQJlQe PINJliciOed adQeMOiNeHeION 

OhaO ReMe NeIO JI Ohe baNiN Jf aI 

eNOabliNhed bPNiIeNN MelaOiJINhiK 

OhaO RaN lJIgeM iI dPMaOiJI OhaI Ohe 

CJHHiNNiJI belieQeN iN cJINiNOeIO 

RiOh Ohe MeaNJIable eSKecOaOiJIN Jf 

cJINPHeMN;  

(III)  eQalPaOe Ohe cJNON OJ NeIdeMN Jf 

deHJINOMaOiIg Ohe eSiNOeIce Jf aI 

eNOabliNhed bPNiIeNN MelaOiJINhiK 

RiOhiI a NKecified KeMiJd Jf OiHe aId 

Ohe beIefiON OJ MeciKieION Jf 

eNOabliNhiIg a liHiOaOiJI JI NPch 

eNOabliNhed bPNiIeNN MelaOiJINhiK; 

aId  
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(IV)  deOeMHiIe RheOheM RiOh MeNKecO 

OJ NHall bPNiIeNNeN, Ohe cJNON RJPld 

IJO be PIdPlT bPMdeINJHe; aId  

(ii) HaT IJO cJHHeIce a KMJceediIg OJ 

deOeMHiIe RheOheM OJ liHiO Ohe dPMaOiJI 

Jf Ohe eSiNOeIce Jf aI eNOabliNhed 

bPNiIeNN MelaOiJINhiK befJMe Ohe 

eSKiMaOiJI Jf Ohe 3-HJIOh KeMiJd OhaO 

begiIN JI JPlT 9, 2005.  

(3) Private right of action  

A KeMNJI JM eIOiOT HaT, if JOheMRiNe KeMHiOOed bT 

Ohe laRN JM MPleN Jf cJPMO Jf a SOaOe, bMiIg iI aI 

aKKMJKMiaOe cJPMO Jf OhaO SOaOe[  

(A) aI acOiJI baNed JI a QiJlaOiJI Jf OhiN 

NPbNecOiJI JM Ohe MegPlaOiJIN KMeNcMibed 

PIdeM OhiN NPbNecOiJI OJ eIjJiI NPch QiJlaOiJI,  

(B) aI acOiJI OJ MecJQeM fJM acOPal HJIeOaMT 

lJNN fMJH NPch a QiJlaOiJI, JM OJ MeceiQe $500 

iI daHageN fJM each NPch QiJlaOiJI, RhicheQeM 

iN gMeaOeM, JM  

(C) bJOh NPch acOiJIN.  

If Ohe cJPMO fiIdN OhaO Ohe defeIdaIO RillfPllT JM 

kIJRiIglT QiJlaOed OhiN NPbNecOiJI JM Ohe MegPlaOiJIN 

KMeNcMibed PIdeM OhiN NPbNecOiJI, Ohe cJPMO HaT, iI iON 

diNcMeOiJI, iIcMeaNe Ohe aHJPIO Jf Ohe aRaMd OJ aI 

aHJPIO eLPal OJ IJO HJMe OhaI 3 OiHeN Ohe aHJPIO 

aQailable PIdeM NPbKaMagMaKh (B) Jf OhiN KaMagMaKh.  

(c) Protection of subscriber privacy rights  

(1) Rulemaking proceeding required  

WiOhiI 120 daTN afOeM DeceHbeM 20, 1991, Ohe 

CJHHiNNiJI Nhall iIiOiaOe a MPleHakiIg KMJceediIg 
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cJIceMIiIg Ohe Ieed OJ KMJOecO MeNideIOial OeleKhJIe 

NPbNcMibeMNX KMiQacT MighON OJ aQJid MeceiQiIg 

OeleKhJIe NJliciOaOiJIN OJ Rhich OheT JbjecO. The 

KMJceediIg Nhall[  

(A) cJHKaMe aId eQalPaOe alOeMIaOiQe 

HeOhJdN aId KMJcedPMeN (iIclPdiIg Ohe PNe Jf 

elecOMJIic daOabaNeN, OeleKhJIe IeORJMk 

OechIJlJgieN, NKecial diMecOJMT HaMkiIgN, 

iIdPNOMT-baNed JM cJHKaIT-NKecific WWdJ IJO 

callXX NTNOeHN, aId aIT JOheM alOeMIaOiQeN, 

iIdiQidPallT JM iI cJHbiIaOiJI) fJM OheiM 

effecOiQeIeNN iI KMJOecOiIg NPch KMiQacT 

MighON, aId iI OeMHN Jf OheiM cJNO aId JOheM 

adQaIOageN aId diNadQaIOageN; 

(B) eQalPaOe Ohe caOegJMieN Jf KPblic aId 

KMiQaOe eIOiOieN OhaO RJPld haQe Ohe caKaciOT 

OJ eNOabliNh aId adHiIiNOeM NPch HeOhJdN 

aId KMJcedPMeN;  

(C) cJINideM RheOheM diffeMeIO HeOhJdN aId 

KMJcedPMeN HaT aKKlT fJM lJcal OeleKhJIe 

NJliciOaOiJIN, NPch aN lJcal OeleKhJIe 

NJliciOaOiJIN Jf NHall bPNiIeNNeN JM hJldeMN Jf 

NecJId claNN Hail KeMHiON;  

(D) cJINideM RheOheM OheMe iN a Ieed fJM 

addiOiJIal CJHHiNNiJI aPOhJMiOT OJ fPMOheM 

MeNOMicO OeleKhJIe NJliciOaOiJIN, iIclPdiIg 

OhJNe callN eSeHKOed PIdeM NPbNecOiJI (a)(3) 

Jf OhiN NecOiJI, aId, if NPch a fiIdiIg iN Hade 

aId NPKKJMOed bT Ohe MecJMd, KMJKJNe NKecific 

MeNOMicOiJIN OJ Ohe CJIgMeNN; aId  

(E) deQelJK KMJKJNed MegPlaOiJIN OJ 

iHKleHeIO Ohe HeOhJdN aId KMJcedPMeN OhaO 

Ohe CJHHiNNiJI deOeMHiIeN aMe HJNO 
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effecOiQe aId efficieIO OJ accJHKliNh Ohe 

KPMKJNeN Jf OhiN NecOiJI.  

(2) Regulations  

NJO laOeM OhaI 9 HJIOhN afOeM DeceHbeM 20, 1991, 

Ohe CJHHiNNiJI Nhall cJIclPde Ohe MPleHakiIg 

KMJceediIg iIiOiaOed PIdeM KaMagMaKh (1) aId Nhall 

KMeNcMibe MegPlaOiJIN OJ iHKleHeIO HeOhJdN aId 

KMJcedPMeN fJM KMJOecOiIg Ohe KMiQacT MighON deNcMibed 

iI NPch KaMagMaKh iI aI efficieIO, effecOiQe, aId 

ecJIJHic HaIIeM aId RiOhJPO Ohe iHKJNiOiJI Jf aIT 

addiOiJIal chaMge OJ OeleKhJIe NPbNcMibeMN.  

(3) Use of database permitted  

The MegPlaOiJIN MeLPiMed bT KaMagMaKh (2) HaT 

MeLPiMe Ohe eNOabliNhHeIO aId JKeMaOiJI Jf a NiIgle 

IaOiJIal daOabaNe OJ cJHKile a liNO Jf OeleKhJIe 

IPHbeMN Jf MeNideIOial NPbNcMibeMN RhJ JbjecO OJ 

MeceiQiIg OeleKhJIe NJliciOaOiJIN, aId OJ Hake OhaO 

cJHKiled liNO aId KaMON OheMeJf aQailable fJM KPMchaNe. 

If Ohe CJHHiNNiJI deOeMHiIeN OJ MeLPiMe NPch a 

daOabaNe, NPch MegPlaOiJIN Nhall[  

(A) NKecifT a HeOhJd bT Rhich Ohe 

CJHHiNNiJI Rill NelecO aI eIOiOT OJ 

adHiIiNOeM NPch daOabaNe;  

(B) MeLPiMe each cJHHJI caMMieM KMJQidiIg 

OeleKhJIe eSchaIge NeMQice, iI accJMdaIce 

RiOh MegPlaOiJIN KMeNcMibed bT Ohe 

CJHHiNNiJI, OJ iIfJMH NPbNcMibeMN fJM 

OeleKhJIe eSchaIge NeMQice Jf Ohe JKKJMOPIiOT 

OJ KMJQide IJOificaOiJI, iI accJMdaIce RiOh 

MegPlaOiJIN eNOabliNhed PIdeM OhiN 

KaMagMaKh, OhaO NPch NPbNcMibeM JbjecON OJ 

MeceiQiIg OeleKhJIe NJliciOaOiJIN;  
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(C) NKecifT Ohe HeOhJdN bT Rhich each 

OeleKhJIe NPbNcMibeM Nhall be iIfJMHed, bT 

Ohe cJHHJI caMMieM OhaO KMJQideN lJcal 

eSchaIge NeMQice OJ OhaO NPbNcMibeM, Jf (i) Ohe 

NPbNcMibeMXN MighO OJ giQe JM MeQJke a 

IJOificaOiJI Jf aI JbjecOiJI PIdeM 

NPbKaMagMaKh (A), aId (ii) Ohe HeOhJdN bT 

Rhich NPch MighO HaT be eSeMciNed bT Ohe 

NPbNcMibeM;  

(D) NKecifT Ohe HeOhJdN bT Rhich NPch 

JbjecOiJIN Nhall be cJllecOed aId added OJ Ohe 

daOabaNe;  

(E) KMJhibiO aIT MeNideIOial NPbNcMibeM fMJH 

beiIg chaMged fJM giQiIg JM MeQJkiIg NPch 

IJOificaOiJI JM fJM beiIg iIclPded iI a 

daOabaNe cJHKiled PIdeM OhiN NecOiJI;  

(F) KMJhibiO aIT KeMNJI fMJH HakiIg JM 

OMaINHiOOiIg a OeleKhJIe NJliciOaOiJI OJ Ohe 

OeleKhJIe IPHbeM Jf aIT NPbNcMibeM iIclPded 

iI NPch daOabaNe;  

(G) NKecifT (i) Ohe HeOhJdN bT Rhich aIT 

KeMNJI deNiMiIg OJ Hake JM OMaINHiO 

OeleKhJIe NJliciOaOiJIN Rill JbOaiI acceNN OJ 

Ohe daOabaNe, bT aMea cJde JM lJcal eSchaIge 

KMefiS, aN MeLPiMed OJ aQJid calliIg Ohe 

OeleKhJIe IPHbeMN Jf NPbNcMibeMN iIclPded iI 

NPch daOabaNe; aId (ii) Ohe cJNON OJ be 

MecJQeMed fMJH NPch KeMNJIN;  

(H) NKecifT Ohe HeOhJdN fJM MecJQeMiIg, fMJH 

KeMNJIN acceNNiIg NPch daOabaNe, Ohe cJNON 

iIQJlQed iI ideIOifTiIg, cJllecOiIg, PKdaOiIg, 

diNNeHiIaOiIg, aId NelliIg, aId JOheM 

acOiQiOieN MelaOiIg OJ, Ohe JKeMaOiJIN Jf Ohe 
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daOabaNe OhaO aMe iIcPMMed bT Ohe eIOiOieN 

caMMTiIg JPO OhJNe acOiQiOieN;  

(I) NKecifT Ohe fMeLPeIcT RiOh Rhich NPch 

daOabaNe Rill be PKdaOed aId NKecifT Ohe 

HeOhJd bT Rhich NPch PKdaOiIg Rill Oake 

effecO fJM KPMKJNeN Jf cJHKliaIce RiOh Ohe 

MegPlaOiJIN KMeNcMibed PIdeM OhiN NPbNecOiJI;  

(J) be deNigIed OJ eIable SOaOeN OJ PNe Ohe 

daOabaNe HechaIiNH NelecOed bT Ohe 

CJHHiNNiJI fJM KPMKJNeN Jf adHiIiNOeMiIg JM 

eIfJMciIg SOaOe laR;  

(K) KMJhibiO Ohe PNe Jf NPch daOabaNe fJM aIT 

KPMKJNe JOheM OhaI cJHKliaIce RiOh Ohe 

MeLPiMeHeION Jf OhiN NecOiJI aId aIT NPch 

SOaOe laR aId NKecifT HeOhJdN fJM KMJOecOiJI 

Jf Ohe KMiQacT MighON Jf KeMNJIN RhJNe 

IPHbeMN aMe iIclPded iI NPch daOabaNe; aId  

(L) MeLPiMe each cJHHJI caMMieM KMJQidiIg 

NeMQiceN OJ aIT KeMNJI fJM Ohe KPMKJNe Jf 

HakiIg OeleKhJIe NJliciOaOiJIN OJ IJOifT NPch 

KeMNJI Jf Ohe MeLPiMeHeION Jf OhiN NecOiJI aId 

Ohe MegPlaOiJIN OheMePIdeM.  

(4) Considerations required for use of 

database method  

If Ohe CJHHiNNiJI deOeMHiIeN OJ MeLPiMe Ohe 

daOabaNe HechaIiNH deNcMibed iI KaMagMaKh (3), Ohe 

CJHHiNNiJI Nhall[  

(A) iI deQelJKiIg KMJcedPMeN fJM gaiIiIg 

acceNN OJ Ohe daOabaNe, cJINideM Ohe diffeMeIO 

IeedN Jf OeleHaMkeOeMN cJIdPcOiIg bPNiIeNN 

JI a IaOiJIal, MegiJIal, SOaOe, JM lJcal leQel;  
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(B) deQelJK a fee NchedPle JM KMice NOMPcOPMe 

fJM MecJPKiIg Ohe cJNO Jf NPch daOabaNe OhaO 

MecJgIiUeN NPch diffeMeIceN aId[  

(i) MeflecO Ohe MelaOiQe cJNON Jf KMJQidiIg 

a IaOiJIal, MegiJIal, SOaOe, JM lJcal liNO Jf 

KhJIe IPHbeMN Jf NPbNcMibeMN RhJ JbjecO 

OJ MeceiQiIg OeleKhJIe NJliciOaOiJIN;  

(ii) MeflecO Ohe MelaOiQe cJNON Jf KMJQidiIg 

NPch liNON JI KaKeM JM elecOMJIic Hedia; 

aId  

(iii) IJO Klace aI PIMeaNJIable fiIaIcial 

bPMdeI JI NHall bPNiIeNNeN; aId  

(C) cJINideM (i) RheOheM Ohe IeedN Jf 

OeleHaMkeOeMN JKeMaOiIg JI a lJcal baNiN cJPld 

be HeO OhMJPgh NKecial HaMkiIgN Jf aMea 

RhiOe KageN diMecOJMieN, aId (ii) if NPch 

diMecOJMieN aMe Ieeded aN aI adjPIcO OJ 

daOabaNe liNON KMeKaMed bT aMea cJde aId lJcal 

eSchaIge KMefiS.  

(5) Private right of action  

A KeMNJI RhJ haN MeceiQed HJMe OhaI JIe 

OeleKhJIe call RiOhiI aIT 12-HJIOh KeMiJd bT JM JI 

behalf Jf Ohe NaHe eIOiOT iI QiJlaOiJI Jf Ohe MegPlaOiJIN 

KMeNcMibed PIdeM OhiN NPbNecOiJI HaT, if JOheMRiNe 

KeMHiOOed bT Ohe laRN JM MPleN Jf cJPMO Jf a SOaOe bMiIg 

iI aI aKKMJKMiaOe cJPMO Jf OhaO SOaOe[  

(A) aI acOiJI baNed JI a QiJlaOiJI Jf Ohe 

MegPlaOiJIN KMeNcMibed PIdeM OhiN NPbNecOiJI 

OJ eIjJiI NPch QiJlaOiJI,  

(B) aI acOiJI OJ MecJQeM fJM acOPal HJIeOaMT 

lJNN fMJH NPch a QiJlaOiJI, JM OJ MeceiQe PK OJ 
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$500 iI daHageN fJM each NPch QiJlaOiJI, 

RhicheQeM iN gMeaOeM, JM  

(C) bJOh NPch acOiJIN.  

IO Nhall be aI affiMHaOiQe defeINe iI aIT acOiJI 

bMJPghO PIdeM OhiN KaMagMaKh OhaO Ohe defeIdaIO haN 

eNOabliNhed aId iHKleHeIOed, RiOh dPe caMe, 

MeaNJIable KMacOiceN aId KMJcedPMeN OJ effecOiQelT 

KMeQeIO OeleKhJIe NJliciOaOiJIN iI QiJlaOiJI Jf Ohe 

MegPlaOiJIN KMeNcMibed PIdeM OhiN NPbNecOiJI. If Ohe 

cJPMO fiIdN OhaO Ohe defeIdaIO RillfPllT JM kIJRiIglT 

QiJlaOed Ohe MegPlaOiJIN KMeNcMibed PIdeM OhiN 

NPbNecOiJI, Ohe cJPMO HaT, iI iON diNcMeOiJI, iIcMeaNe 

Ohe aHJPIO Jf Ohe aRaMd OJ aI aHJPIO eLPal OJ IJO 

HJMe OhaI 3 OiHeN Ohe aHJPIO aQailable PIdeM 

NPbKaMagMaKh (B) Jf OhiN KaMagMaKh.  

(6) Relation to subsection (b)  

The KMJQiNiJIN Jf OhiN NPbNecOiJI Nhall IJO be 

cJINOMPed OJ KeMHiO a cJHHPIicaOiJI KMJhibiOed bT 

NPbNecOiJI (b) Jf OhiN NecOiJI.  

(d) Technical and procedural standards  

(1) Prohibition  

IO Nhall be PIlaRfPl fJM aIT KeMNJI RiOhiI Ohe 

UIiOed SOaOeN[  

(A) OJ iIiOiaOe aIT cJHHPIicaOiJI PNiIg a 

OeleKhJIe facNiHile HachiIe, JM OJ Hake aIT 

OeleKhJIe call PNiIg aIT aPOJHaOic OeleKhJIe 

dialiIg NTNOeH, OhaO dJeN IJO cJHKlT RiOh Ohe 

OechIical aId KMJcedPMal NOaIdaMdN 

KMeNcMibed PIdeM OhiN NPbNecOiJI, JM OJ PNe 

aIT OeleKhJIe facNiHile HachiIe JM 

aPOJHaOic OeleKhJIe dialiIg NTNOeH iI a 
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HaIIeM OhaO dJeN IJO cJHKlT RiOh NPch 

NOaIdaMdN; JM  

(B) OJ PNe a cJHKPOeM JM JOheM elecOMJIic 

deQice OJ NeId aIT HeNNage Qia a OeleKhJIe 

facNiHile HachiIe PIleNN NPch KeMNJI cleaMlT 

HaMkN, iI a HaMgiI aO Ohe OJK JM bJOOJH Jf 

each OMaINHiOOed Kage Jf Ohe HeNNage JM JI 

Ohe fiMNO Kage Jf Ohe OMaINHiNNiJI, Ohe daOe 

aId OiHe iO iN NeIO aId aI ideIOificaOiJI Jf Ohe 

bPNiIeNN, JOheM eIOiOT, JM iIdiQidPal NeIdiIg 

Ohe HeNNage aId Ohe OeleKhJIe IPHbeM Jf Ohe 

NeIdiIg HachiIe JM Jf NPch bPNiIeNN, JOheM 

eIOiOT, JM iIdiQidPal.  

(2) Telephone facsimile machines  

The CJHHiNNiJI Nhall MeQiNe Ohe MegPlaOiJIN 

NeOOiIg OechIical aId KMJcedPMal NOaIdaMdN fJM 

OeleKhJIe facNiHile HachiIeN OJ MeLPiMe OhaO aIT NPch 

HachiIe Rhich iN HaIPfacOPMed afOeM JIe TeaM afOeM 

DeceHbeM 20, 1991, cleaMlT HaMkN, iI a HaMgiI aO Ohe 

OJK JM bJOOJH Jf each OMaINHiOOed Kage JM JI Ohe fiMNO 

Kage Jf each OMaINHiNNiJI, Ohe daOe aId OiHe NeIO, aI 

ideIOificaOiJI Jf Ohe bPNiIeNN, JOheM eIOiOT, JM 

iIdiQidPal NeIdiIg Ohe HeNNage, aId Ohe OeleKhJIe 

IPHbeM Jf Ohe NeIdiIg HachiIe JM Jf NPch bPNiIeNN, 

JOheM eIOiOT, JM iIdiQidPal.  

(3) Artificial or prerecorded voice systems  

The CJHHiNNiJI Nhall KMeNcMibe OechIical aId 

KMJcedPMal NOaIdaMdN fJM NTNOeHN OhaO aMe PNed OJ 

OMaINHiO aIT aMOificial JM KMeMecJMded QJice HeNNage 

Qia OeleKhJIe. SPch NOaIdaMdN Nhall MeLPiMe OhaO[  

(A) all aMOificial JM KMeMecJMded OeleKhJIe 

HeNNageN (i) Nhall, aO Ohe begiIIiIg Jf Ohe 
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HeNNage, NOaOe cleaMlT Ohe ideIOiOT Jf Ohe 

bPNiIeNN, iIdiQidPal, JM JOheM eIOiOT iIiOiaOiIg 

Ohe call, aId (ii) Nhall, dPMiIg JM afOeM Ohe 

HeNNage, NOaOe cleaMlT Ohe OeleKhJIe IPHbeM 

JM addMeNN Jf NPch bPNiIeNN, JOheM eIOiOT, JM 

iIdiQidPal; aId  

(B) aIT NPch NTNOeH Rill aPOJHaOicallT 

MeleaNe Ohe called KaMOTXN liIe RiOhiI 5 

NecJIdN Jf Ohe OiHe IJOificaOiJI iN OMaINHiOOed 

OJ Ohe NTNOeH OhaO Ohe called KaMOT haN hPIg 

PK, OJ allJR Ohe called KaMOTXN liIe OJ be PNed 

OJ Hake JM MeceiQe JOheM callN.  

(e) Prohibition on provision of inaccurate 

caller identification information  

(1) In general  

IO Nhall be PIlaRfPl fJM aIT KeMNJI RiOhiI Ohe 

UIiOed SOaOeN, iI cJIIecOiJI RiOh aIT 

OelecJHHPIicaOiJIN NeMQice JM IP-eIabled QJice 

NeMQice, OJ caPNe aIT calleM ideIOificaOiJI NeMQice OJ 

kIJRiIglT OMaINHiO HiNleadiIg JM iIaccPMaOe calleM 

ideIOificaOiJI iIfJMHaOiJI RiOh Ohe iIOeIO OJ defMaPd, 

caPNe haMH, JM RMJIgfPllT JbOaiI aITOhiIg Jf QalPe, 

PIleNN NPch OMaINHiNNiJI iN eSeHKOed KPMNPaIO OJ 

KaMagMaKh (3)(B).  

(2) Protection for blocking caller 

identification information  

NJOhiIg iI OhiN NPbNecOiJI HaT be cJINOMPed OJ 

KMeQeIO JM MeNOMicO aIT KeMNJI fMJH blJckiIg Ohe 

caKabiliOT Jf aIT calleM ideIOificaOiJI NeMQice OJ 

OMaINHiO calleM ideIOificaOiJI iIfJMHaOiJI.  
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(3) Regulations  

(A) In general  

NJO laOeM OhaI 6 HJIOhN afOeM DeceHbeM 22, 2010, 

Ohe CJHHiNNiJI Nhall KMeNcMibe MegPlaOiJIN OJ 

iHKleHeIO OhiN NPbNecOiJI.  

(B) Content of regulations  

(i) In general  

The MegPlaOiJIN MeLPiMed PIdeM NPbKaMagMaKh (A) 

Nhall iIclPde NPch eSeHKOiJIN fMJH Ohe KMJhibiOiJI 

PIdeM KaMagMaKh (1) aN Ohe CJHHiNNiJI deOeMHiIeN iN 

aKKMJKMiaOe.  

(ii) Specific exemption for law 

enforcement agencies or court 

orders  

The MegPlaOiJIN MeLPiMed PIdeM NPbKaMagMaKh (A) 

Nhall eSeHKO fMJH Ohe KMJhibiOiJI PIdeM KaMagMaKh (1) 

OMaINHiNNiJIN iI cJIIecOiJI RiOh[  

(I) aIT aPOhJMiUed acOiQiOT Jf a laR 

eIfJMceHeIO ageIcT; JM  

(II) a cJPMO JMdeM OhaO NKecificallT 

aPOhJMiUeN Ohe PNe Jf calleM 

ideIOificaOiJI HaIiKPlaOiJI.  

(4) Repealed  

PPb.L. 115-141, DiQ. P, TiOle IV, ] 402(i)(3), MaM. 

23, 2018, 132 SOaO. 1089 (5) Penalties  

(A) Civil forfeiture  

(i) In general  

AIT KeMNJI OhaO iN deOeMHiIed bT Ohe 

CJHHiNNiJI, iI accJMdaIce RiOh KaMagMaKhN (3) aId 

(4) Jf NecOiJI 503(b) Jf OhiN OiOle, OJ haQe QiJlaOed OhiN 
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NPbNecOiJI Nhall be liable OJ Ohe UIiOed SOaOeN fJM a 

fJMfeiOPMe KeIalOT. A fJMfeiOPMe KeIalOT PIdeM OhiN 

KaMagMaKh Nhall be iI addiOiJI OJ aIT JOheM KeIalOT 

KMJQided fJM bT OhiN chaKOeM. The aHJPIO Jf Ohe 

fJMfeiOPMe KeIalOT deOeMHiIed PIdeM OhiN KaMagMaKh 

Nhall IJO eSceed $10,000 fJM each QiJlaOiJI, JM 3 OiHeN 

OhaO aHJPIO fJM each daT Jf a cJIOiIPiIg QiJlaOiJI, 

eSceKO OhaO Ohe aHJPIO aNNeNNed fJM aIT cJIOiIPiIg 

QiJlaOiJI Nhall IJO eSceed a OJOal Jf $1,000,000 fJM aIT 

NiIgle acO JM failPMe OJ acO.  

(ii) Recovery  

AIT fJMfeiOPMe KeIalOT deOeMHiIed PIdeM claPNe 

(i) Nhall be MecJQeMable KPMNPaIO OJ NecOiJI 504(a) Jf 

OhiN OiOle.  

(iii)  Procedure  

NJ fJMfeiOPMe liabiliOT Nhall be deOeMHiIed PIdeM 

claPNe (i) agaiINO aIT KeMNJI PIleNN NPch KeMNJI 

MeceiQeN Ohe IJOice MeLPiMed bT NecOiJI 503(b)(3) Jf OhiN 

OiOle JM NecOiJI 503(b)(4) Jf OhiN OiOle.  

(iv)  2-year statute of limitations  

NJ fJMfeiOPMe KeIalOT Nhall be deOeMHiIed JM 

iHKJNed agaiINO aIT KeMNJI PIdeM claPNe (i) if Ohe 

QiJlaOiJI chaMged JccPMMed HJMe OhaI 2 TeaMN KMiJM OJ 

Ohe daOe Jf iNNPaIce Jf Ohe MeLPiMed IJOice JM IJOice JM 

aKKaMeIO liabiliOT.  

(B) Criminal fine  

AIT KeMNJI RhJ RillfPllT aId kIJRiIglT QiJlaOeN 

OhiN NPbNecOiJI Nhall PKJI cJIQicOiJI OheMeJf be fiIed 

IJO HJMe OhaI $10,000 fJM each QiJlaOiJI, JM 3 OiHeN 

OhaO aHJPIO fJM each daT Jf a cJIOiIPiIg QiJlaOiJI, iI 

lieP Jf Ohe fiIe KMJQided bT NecOiJI 501 Jf OhiN OiOle fJM 

NPch a QiJlaOiJI. ThiN NPbKaMagMaKh dJeN IJO 
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NPKeMNede Ohe KMJQiNiJIN Jf NecOiJI 501 Jf OhiN OiOle 

MelaOiIg OJ iHKMiNJIHeIO JM Ohe iHKJNiOiJI Jf a 

KeIalOT Jf bJOh fiIe aId iHKMiNJIHeIO.  

(6) Enforcement by States  

(A) In general  

The chief legal JfficeM Jf a SOaOe, JM aIT JOheM SOaOe 

JfficeM aPOhJMiUed bT laR OJ bMiIg acOiJIN JI behalf Jf 

Ohe MeNideION Jf a SOaOe, HaT bMiIg a ciQil acOiJI, aN 

KaMeIN KaOMiae, JI behalf Jf Ohe MeNideION Jf OhaO SOaOe 

iI aI aKKMJKMiaOe diNOMicO cJPMO Jf Ohe UIiOed SOaOeN OJ 

eIfJMce OhiN NPbNecOiJI JM OJ iHKJNe Ohe ciQil KeIalOieN 

fJM QiJlaOiJI Jf OhiN NPbNecOiJI, RheIeQeM Ohe chief 

legal JfficeM JM JOheM SOaOe JfficeM haN MeaNJI OJ belieQe 

OhaO Ohe iIOeMeNON Jf Ohe MeNideION Jf Ohe SOaOe haQe 

beeI JM aMe beiIg OhMeaOeIed JM adQeMNelT affecOed bT 

a QiJlaOiJI Jf OhiN NPbNecOiJI JM a MegPlaOiJI PIdeM OhiN 

NPbNecOiJI.  

(B) Notice  

The chief legal JfficeM JM JOheM SOaOe JfficeM Nhall 

NeMQe RMiOOeI IJOice JI Ohe CJHHiNNiJI Jf aIT ciQil 

acOiJI PIdeM NPbKaMagMaKh (A) KMiJM OJ iIiOiaOiIg NPch 

ciQil acOiJI. The IJOice Nhall iIclPde a cJKT Jf Ohe 

cJHKlaiIO OJ be filed OJ iIiOiaOe NPch ciQil acOiJI, eSceKO 

OhaO if iO iN IJO feaNible fJM Ohe SOaOe OJ KMJQide NPch 

KMiJM IJOice, Ohe SOaOe Nhall KMJQide NPch IJOice 

iHHediaOelT PKJI iINOiOPOiIg NPch ciQil acOiJI.  

(C) Authority to intervene  

UKJI MeceiQiIg Ohe IJOice MeLPiMed bT 

NPbKaMagMaKh (B), Ohe CJHHiNNiJI Nhall haQe Ohe 

MighO[  

(i) OJ iIOeMQeIe iI Ohe acOiJI;  
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(ii) PKJI NJ iIOeMQeIiIg, OJ be heaMd JI 

all HaOOeMN aMiNiIg OheMeiI; aId  

(iii) OJ file KeOiOiJIN fJM aKKeal.  

(D) Construction  

FJM KPMKJNeN Jf bMiIgiIg aIT ciQil acOiJI PIdeM 

NPbKaMagMaKh (A), IJOhiIg iI OhiN KaMagMaKh Nhall 

KMeQeIO Ohe chief legal JfficeM JM JOheM SOaOe JfficeM 

fMJH eSeMciNiIg Ohe KJReMN cJIfeMMed JI OhaO JfficeM bT 

Ohe laRN Jf NPch SOaOe OJ cJIdPcO iIQeNOigaOiJIN JM OJ 

adHiIiNOeM JaOhN JM affiMHaOiJIN JM OJ cJHKel Ohe 

aOOeIdaIce Jf RiOIeNNeN JM Ohe KMJdPcOiJI Jf 

dJcPHeIOaMT aId JOheM eQideIce.  

(E) Venue; service or process  

(i) Venue  

AI acOiJI bMJPghO PIdeM NPbKaMagMaKh (A) Nhall 

be bMJPghO iI a diNOMicO cJPMO Jf Ohe UIiOed SOaOeN OhaO 

HeeON aKKlicable MeLPiMeHeION MelaOiIg OJ QeIPe 

PIdeM NecOiJI 1391 Jf OiOle 28.  

(ii) Service of process  

II aI acOiJI bMJPghO PIdeM NPbKaMagMaKh (A)[  

(I)  KMJceNN HaT be NeMQed RiOhJPO 

MegaMd OJ Ohe OeMMiOJMial liHiON Jf Ohe 

diNOMicO JM Jf Ohe SOaOe iI Rhich Ohe 

acOiJI iN iINOiOPOed; aId  

(II) a KeMNJI RhJ KaMOiciKaOed iI aI 

alleged QiJlaOiJI OhaO iN beiIg 

liOigaOed iI Ohe ciQil acOiJI HaT be 

jJiIed iI Ohe ciQil acOiJI RiOhJPO 

MegaMd OJ Ohe MeNideIce Jf Ohe KeMNJI.  
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(7) Effect on other laws  

ThiN NPbNecOiJI dJeN IJO KMJhibiO aIT laRfPllT 

aPOhJMiUed iIQeNOigaOiQe, KMJOecOiQe, JM iIOelligeIce 

acOiQiOT Jf a laR eIfJMceHeIO ageIcT Jf Ohe UIiOed 

SOaOeN, a SOaOe, JM a KJliOical NPbdiQiNiJI Jf a SOaOe, JM 

Jf aI iIOelligeIce ageIcT Jf Ohe UIiOed SOaOeN.  

(8) Definitions  

FJM KPMKJNeN Jf OhiN NPbNecOiJI:  

(A) Caller identification information  

The OeMH WWcalleM ideIOificaOiJI iIfJMHaOiJIXX 

HeaIN iIfJMHaOiJI KMJQided bT a calleM ideIOificaOiJI 

NeMQice MegaMdiIg Ohe OeleKhJIe IPHbeM Jf, JM JOheM 

iIfJMHaOiJI MegaMdiIg Ohe JMigiIaOiJI Jf, a call Hade 

PNiIg a OelecJHHPIicaOiJIN NeMQice JM IP-eIabled 

QJice NeMQice.  

(B) Caller identification service  

The OeMH WWcalleM ideIOificaOiJI NeMQiceXX HeaIN aIT 

NeMQice JM deQice deNigIed OJ KMJQide Ohe PNeM Jf Ohe 

NeMQice JM deQice RiOh Ohe OeleKhJIe IPHbeM Jf, JM 

JOheM iIfJMHaOiJI MegaMdiIg Ohe JMigiIaOiJI Jf, a call 

Hade PNiIg a OelecJHHPIicaOiJIN NeMQice JM IP-

eIabled QJice NeMQice. SPch OeMH iIclPdeN aPOJHaOic 

IPHbeM ideIOificaOiJI NeMQiceN.  

(C) IP-enabled voice service  

The OeMH WWIP-eIabled QJice NeMQiceXX haN Ohe 

HeaIiIg giQeI OhaO OeMH bT NecOiJI 9.3 Jf Ohe 

CJHHiNNiJIXN MegPlaOiJIN (47 C.F.R. 9.3), aN OhJNe 

MegPlaOiJIN HaT be aHeIded bT Ohe CJHHiNNiJI fMJH 

OiHe OJ OiHe.  
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(9) Limitation  

NJORiOhNOaIdiIg aIT JOheM KMJQiNiJI Jf OhiN 

NecOiJI, NPbNecOiJI (f) Nhall IJO aKKlT OJ OhiN 

NPbNecOiJI JM OJ Ohe MegPlaOiJIN PIdeM OhiN NPbNecOiJI.  

(f) Effect on State law  

(1) State law not preempted  

ESceKO fJM Ohe NOaIdaMdN KMeNcMibed PIdeM 

NPbNecOiJI (d) Jf OhiN NecOiJI aId NPbjecO OJ KaMagMaKh 

(2) Jf OhiN NPbNecOiJI, IJOhiIg iI OhiN NecOiJI JM iI Ohe 

MegPlaOiJIN KMeNcMibed PIdeM OhiN NecOiJI Nhall 

KMeeHKO aIT SOaOe laR OhaO iHKJNeN HJMe MeNOMicOiQe 

iIOMaNOaOe MeLPiMeHeION JM MegPlaOiJIN JI, JM Rhich 

KMJhibiON[  

(A) Ohe PNe Jf OeleKhJIe facNiHile HachiIeN JM 

JOheM elecOMJIic deQiceN OJ NeId PINJliciOed 

adQeMOiNeHeION;  

(B) Ohe PNe Jf aPOJHaOic OeleKhJIe dialiIg 

NTNOeHN;  

(C) Ohe PNe Jf aMOificial JM KMeMecJMded QJice 

HeNNageN; JM  

(D) Ohe HakiIg Jf OeleKhJIe NJliciOaOiJIN.  

(2) State use of databases  

If, KPMNPaIO OJ NPbNecOiJI (c)(3) Jf OhiN NecOiJI, Ohe 

CJHHiNNiJI MeLPiMeN Ohe eNOabliNhHeIO Jf a NiIgle 

IaOiJIal daOabaNe Jf OeleKhJIe IPHbeMN Jf NPbNcMibeMN 

RhJ JbjecO OJ MeceiQiIg OeleKhJIe NJliciOaOiJIN, a SOaOe 

JM lJcal aPOhJMiOT HaT IJO, iI iON MegPlaOiJI Jf 

OeleKhJIe NJliciOaOiJIN, MeLPiMe Ohe PNe Jf aIT 

daOabaNe, liNO, JM liNOiIg NTNOeH OhaO dJeN IJO iIclPde 

Ohe KaMO Jf NPch NiIgle IaOiJIal daOabaNe OhaO MelaOeN 

OJ NPch SOaOe.  
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(g) Actions by States  

(1) Authority of States  

WheIeQeM Ohe aOOJMIeT geIeMal Jf a SOaOe, JM aI 

Jfficial JM ageIcT deNigIaOed bT a SOaOe, haN MeaNJI OJ 

belieQe OhaO aIT KeMNJI haN eIgaged JM iN eIgagiIg iI 

a KaOOeMI JM KMacOice Jf OeleKhJIe callN JM JOheM 

OMaINHiNNiJIN OJ MeNideION Jf OhaO SOaOe iI QiJlaOiJI Jf 

OhiN NecOiJI JM Ohe MegPlaOiJIN KMeNcMibed PIdeM OhiN 

NecOiJI, Ohe SOaOe HaT bMiIg a ciQil acOiJI JI behalf Jf 

iON MeNideION OJ eIjJiI NPch callN, aI acOiJI OJ MecJQeM 

fJM acOPal HJIeOaMT lJNN JM MeceiQe $500 iI daHageN 

fJM each QiJlaOiJI, JM bJOh NPch acOiJIN. If Ohe cJPMO 

fiIdN Ohe defeIdaIO RillfPllT JM kIJRiIglT QiJlaOed 

NPch MegPlaOiJIN, Ohe cJPMO HaT, iI iON diNcMeOiJI, 

iIcMeaNe Ohe aHJPIO Jf Ohe aRaMd OJ aI aHJPIO eLPal 

OJ IJO HJMe OhaI 3 OiHeN Ohe aHJPIO aQailable PIdeM 

Ohe KMecediIg NeIOeIce.  

(2) Exclusive jurisdiction of Federal courts  

The diNOMicO cJPMON Jf Ohe UIiOed SOaOeN, Ohe 

UIiOed SOaOeN cJPMON Jf aIT OeMMiOJMT, aId Ohe DiNOMicO 

CJPMO Jf Ohe UIiOed SOaOeN fJM Ohe DiNOMicO Jf CJlPHbia 

Nhall haQe eSclPNiQe jPMiNdicOiJI JQeM all ciQil acOiJIN 

bMJPghO PIdeM OhiN NPbNecOiJI. UKJI KMJKeM 

aKKlicaOiJI, NPch cJPMON Nhall alNJ haQe jPMiNdicOiJI OJ 

iNNPe RMiON Jf HaIdaHPN, JM JMdeMN affJMdiIg like 

Melief, cJHHaIdiIg Ohe defeIdaIO OJ cJHKlT RiOh Ohe 

KMJQiNiJIN Jf OhiN NecOiJI JM MegPlaOiJIN KMeNcMibed 

PIdeM OhiN NecOiJI, iIclPdiIg Ohe MeLPiMeHeIO OhaO Ohe 

defeIdaIO Oake NPch acOiJI aN iN IeceNNaMT OJ MeHJQe 

Ohe daIgeM Jf NPch QiJlaOiJI. UKJI a KMJKeM NhJRiIg, 

a KeMHaIeIO JM OeHKJMaMT iIjPIcOiJI JM MeNOMaiIiIg 

JMdeM Nhall be gMaIOed RiOhJPO bJId.  
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(3) Rights of Commission  

The SOaOe Nhall NeMQe KMiJM RMiOOeI IJOice Jf aIT 

NPch ciQil acOiJI PKJI Ohe CJHHiNNiJI aId KMJQide Ohe 

CJHHiNNiJI RiOh a cJKT Jf iON cJHKlaiIO, eSceKO iI aIT 

caNe RheMe NPch KMiJM IJOice iN IJO feaNible, iI Rhich 

caNe Ohe SOaOe Nhall NeMQe NPch IJOice iHHediaOelT 

PKJI iINOiOPOiIg NPch acOiJI. The CJHHiNNiJI Nhall 

haQe Ohe MighO (A) OJ iIOeMQeIe iI Ohe acOiJI, (B) PKJI 

NJ iIOeMQeIiIg, OJ be heaMd JI all HaOOeMN aMiNiIg 

OheMeiI, aId (C) OJ file KeOiOiJIN fJM aKKeal.  

(4) Venue; service of process  

AIT ciQil acOiJI bMJPghO PIdeM OhiN NPbNecOiJI iI 

a diNOMicO cJPMO Jf Ohe UIiOed SOaOeN HaT be bMJPghO iI 

Ohe diNOMicO RheMeiI Ohe defeIdaIO iN fJPId JM iN aI 

iIhabiOaIO JM OMaINacON bPNiIeNN JM RheMeiI Ohe 

QiJlaOiJI JccPMMed JM iN JccPMMiIg, aId KMJceNN iI NPch 

caNeN HaT be NeMQed iI aIT diNOMicO iI Rhich Ohe 

defeIdaIO iN aI iIhabiOaIO JM RheMe Ohe defeIdaIO 

HaT be fJPId.  

(5) Investigatory powers  

FJM KPMKJNeN Jf bMiIgiIg aIT ciQil acOiJI PIdeM 

OhiN NPbNecOiJI, IJOhiIg iI OhiN NecOiJI Nhall KMeQeIO 

Ohe aOOJMIeT geIeMal Jf a SOaOe, JM aI Jfficial JM ageIcT 

deNigIaOed bT a SOaOe, fMJH eSeMciNiIg Ohe KJReMN 

cJIfeMMed JI Ohe aOOJMIeT geIeMal JM NPch Jfficial bT 

Ohe laRN Jf NPch SOaOe OJ cJIdPcO iIQeNOigaOiJIN JM OJ 

adHiIiNOeM JaOhN JM affiMHaOiJIN JM OJ cJHKel Ohe 

aOOeIdaIce Jf RiOIeNNeN JM Ohe KMJdPcOiJI Jf 

dJcPHeIOaMT aId JOheM eQideIce.  

(6) Effect on State court proceedings  

NJOhiIg cJIOaiIed iI OhiN NPbNecOiJI Nhall be 

cJINOMPed OJ KMJhibiO aI aPOhJMiUed SOaOe Jfficial fMJH 
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KMJceediIg iI SOaOe cJPMO JI Ohe baNiN Jf aI alleged 

QiJlaOiJI Jf aIT geIeMal ciQil JM cMiHiIal NOaOPOe Jf 

NPch SOaOe.  

(7) Limitation  

WheIeQeM Ohe CJHHiNNiJI haN iINOiOPOed a ciQil 

acOiJI fJM QiJlaOiJI Jf MegPlaOiJIN KMeNcMibed PIdeM 

OhiN NecOiJI, IJ SOaOe HaT, dPMiIg Ohe KeIdeIcT Jf 

NPch acOiJI iINOiOPOed bT Ohe CJHHiNNiJI, 

NPbNeLPeIOlT iINOiOPOe a ciQil acOiJI agaiINO aIT 

defeIdaIO IaHed iI Ohe CJHHiNNiJIXN cJHKlaiIO fJM 

aIT QiJlaOiJI aN alleged iI Ohe CJHHiNNiJIXN 

cJHKlaiIO.  

(8) GGAttorney generalHH defined  

AN PNed iI OhiN NPbNecOiJI, Ohe OeMH WWaOOJMIeT 

geIeMalXX HeaIN Ohe chief legal JfficeM Jf a SOaOe.  

(h) Junk fax enforcement report  

The CJHHiNNiJI Nhall NPbHiO aI aIIPal MeKJMO OJ 

CJIgMeNN MegaMdiIg Ohe eIfJMceHeIO dPMiIg Ohe KaNO 

TeaM Jf Ohe KMJQiNiJIN Jf OhiN NecOiJI MelaOiIg OJ 

NeIdiIg Jf PINJliciOed adQeMOiNeHeION OJ OeleKhJIe 

facNiHile HachiIeN, Rhich MeKJMO Nhall iIclPde[  

(1) Ohe IPHbeM Jf cJHKlaiION MeceiQed bT Ohe 

CJHHiNNiJI dPMiIg NPch TeaM allegiIg OhaO a 

cJINPHeM MeceiQed aI PINJliciOed adQeMOiNeHeIO 

Qia OeleKhJIe facNiHile HachiIe iI QiJlaOiJI Jf Ohe 

CJHHiNNiJIXN MPleN;  

(2) Ohe IPHbeM Jf ciOaOiJIN iNNPed bT Ohe 

CJHHiNNiJI KPMNPaIO OJ NecOiJI 503 Jf OhiN OiOle 

dPMiIg Ohe TeaM OJ eIfJMce aIT laR, MegPlaOiJI, JM 

KJlicT MelaOiIg OJ NeIdiIg Jf PINJliciOed 

adQeMOiNeHeION OJ OeleKhJIe facNiHile HachiIeN;  
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(3) Ohe IPHbeM Jf IJOiceN Jf aKKaMeIO liabiliOT 

iNNPed bT Ohe CJHHiNNiJI KPMNPaIO OJ NecOiJI 503 

Jf OhiN OiOle dPMiIg Ohe TeaM OJ eIfJMce aIT laR, 

MegPlaOiJI, JM KJlicT MelaOiIg OJ NeIdiIg Jf 

PINJliciOed adQeMOiNeHeION OJ OeleKhJIe facNiHile 

HachiIeN;  

(4) fJM each IJOice MefeMMed OJ iI KaMagMaKh (3)[  

(A) Ohe aHJPIO Jf Ohe KMJKJNed fJMfeiOPMe 

KeIalOT iIQJlQed;  

(B) Ohe KeMNJI OJ RhJH Ohe IJOice RaN iNNPed;  

(C) Ohe leIgOh Jf OiHe beOReeI Ohe daOe JI 

Rhich Ohe cJHKlaiIO RaN filed aId Ohe daOe JI 

Rhich Ohe IJOice RaN iNNPed; aId  

(D) Ohe NOaOPN Jf Ohe KMJceediIg;  

(5) Ohe IPHbeM Jf fiIal JMdeMN iHKJNiIg fJMfeiOPMe 

KeIalOieN iNNPed KPMNPaIO OJ NecOiJI 503 Jf OhiN 

OiOle dPMiIg Ohe TeaM OJ eIfJMce aIT laR, 

MegPlaOiJI, JM KJlicT MelaOiIg OJ NeIdiIg Jf 

PINJliciOed adQeMOiNeHeION OJ OeleKhJIe facNiHile 

HachiIeN;  

(6) fJM each fJMfeiOPMe JMdeM MefeMMed OJ iI 

KaMagMaKh (5)[  

(A) Ohe aHJPIO Jf Ohe KeIalOT iHKJNed bT Ohe 

JMdeM;  

(B) Ohe KeMNJI OJ RhJH Ohe JMdeM RaN iNNPed;  

(C) RheOheM Ohe fJMfeiOPMe KeIalOT haN beeI 

Kaid; aId  

(D) Ohe aHJPIO Kaid;  

(7) fJM each caNe iI Rhich a KeMNJI haN failed OJ 

KaT a fJMfeiOPMe KeIalOT iHKJNed bT NPch a fiIal 
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JMdeM, RheOheM Ohe CJHHiNNiJI MefeMMed NPch 

HaOOeM fJM MecJQeMT Jf Ohe KeIalOT; aId  

(8) fJM each caNe iI Rhich Ohe CJHHiNNiJI MefeMMed 

NPch aI JMdeM fJM MecJQeMT[  

(A) Ohe IPHbeM Jf daTN fMJH Ohe daOe Ohe 

CJHHiNNiJI iNNPed NPch JMdeM OJ Ohe daOe Jf 

NPch MefeMMal;  

(B) RheOheM aI acOiJI haN beeI cJHHeIced OJ 

MecJQeM Ohe KeIalOT, aId if NJ, Ohe IPHbeM Jf 

daTN fMJH Ohe daOe Ohe CJHHiNNiJI MefeMMed 

NPch JMdeM fJM MecJQeMT OJ Ohe daOe Jf NPch 

cJHHeIceHeIO; aId  

(C) RheOheM Ohe MecJQeMT acOiJI MeNPlOed iI 

cJllecOiJI Jf aIT aHJPIO, aId if NJ, Ohe 

aHJPIO cJllecOed. 


