
�
�

38%/,6+�
�

81,7('�67$7(6�&2857�2)�$33($/6�
�

)25�7+(�7(17+�&,5&8,7�
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB�

52%(57�.(11(<��LQGLYLGXDOO\�DQG�RQ�
EHKDOI�RI�DOO�RWKHUV�VLPLODUO\�VLWXDWHG���
�
����������3ODLQWLII���$SSHOOHH��
�
Y��
�
+(/,;�7&6��,1&����
�
����������'HIHQGDQW���$SSHOODQW��

�
�
�
�
�

1R����������

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB�

$SSHDO�IURP�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW��
IRU�WKH�'LVWULFW�RI�&RORUDGR�

�'�&��1R�������&9�������&0$�.07��
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB�

-RUGDQ�'��)DFWRU���-HUHP\�7��-RQVHQ�DQG�&DULVVD�9��6HDUV��ZLWK�KLP�RQ�WKH�EULHIV��$OOHQ�
9HOORQH�:ROI�+HOIULFK�	�)DFWRU��3�&���'HQYHU��&RORUDGR��IRU�'HIHQGDQW�$SSHOODQW��
�
/\QGVD\�5��,WNLQ���0LFKDHO�$QGUHZ�-RVHSKVRQ��ZLWK�KHU�RQ�WKH�EULHI��-RVHSKVRQ�'XQODS�
/DZ�)LUP��+RXVWRQ��7H[DV�IRU�3ODLQWLII�$SSHOOHH��

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB�

%HIRUH�+$57=��6(<0285��DQG�(,'��&LUFXLW�-XGJHV��
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB�

6(<0285��&LUFXLW�-XGJH��
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB�

3ODLQWLII�5REHUW�.HQQH\�LV�D�IRUPHU�HPSOR\HH�RI�'HIHQGDQW�+HOL[�7&6��,QF��

�³+HOL[´���ZKLFK�SURYLGHV�VHFXULW\�VHUYLFHV�IRU�EXVLQHVVHV�LQ�&RORUDGR¶V�VWDWH�

VDQFWLRQHG�PDULMXDQD�LQGXVWU\���0U��.HQQH\�ILOHG�WKLV�ODZVXLW�DJDLQVW�+HOL[�XQGHU�WKH�

),/('�
8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�

7HQWK�&LUFXLW�
�

6HSWHPEHU����������
�

(OLVDEHWK�$��6KXPDNHU�
&OHUN�RI�&RXUW�



��
�

)DLU�/DERU�6WDQGDUGV�$FW��³)/6$´������8�6�&��������±�����DOOHJLQJ�WKDW�+HOL[�

PLVFODVVLILHG�KLP�DQG�VLPLODUO\�VLWXDWHG�ZRUNHUV�DV�H[HPSW�IURP�WKH�)/6$¶V�

RYHUWLPH�REOLJDWLRQV���+HOL[�PRYHG�WR�GLVPLVV�0U��.HQQH\¶V�FODLP�EDVHG�RQ�WKH���

&RQWUROOHG�6XEVWDQFH�$FW��³&6$´������8�6�&��������et seq��DUJXLQJ�WKDW�0U��

.HQQH\¶V�HPSOR\PHQW�DFWLYLWLHV�DUH�LQ�YLRODWLRQ�RI�WKH�&6$�DQG�DUH�WKXV�QRW�HQWLWOHG�

WR�)/6$�SURWHFWLRQV���7KH�GLVWULFW�FRXUW�GHQLHG�+HOL[¶V�PRWLRQ�WR�GLVPLVV���:H�

DIILUP��

�

,��

%HWZHHQ�DSSUR[LPDWHO\�)HEUXDU\������DQG�$SULO�������0U��.HQQH\�ZRUNHG�DV�

D�VHFXULW\�JXDUG�IRU�+HOL[���0U��.HQQH\�DOOHJHV�WKDW�KH�DQG�RWKHU�VLPLODUO\�VLWXDWHG�

VHFXULW\�JXDUGV�UHJXODUO\�ZRUNHG�PRUH�WKDQ�IRUW\�KRXUV�SHU�ZHHN���1HYHUWKHOHVV��

+HOL[�FODVVLILHG�WKHVH�ZRUNHUV�DV�H[HPSW�HPSOR\HHV�XQGHU�WKH�)/6$�DQG�SDLG�WKHP�D�

VDODU\�LQVWHDG�RI�RYHUWLPH���0U��.HQQH\�LQLWLDWHG�WKLV�DFWLRQ�DJDLQVW�+HOL[�XQGHU�WKH�

FROOHFWLYH�DFWLRQ�SURYLVLRQV�RI�WKH�)/6$��see����8�6�&��������E���FRQWHQGLQJ�WKDW�

+HOL[�PLVFODVVLILHG�WKH�VHFXULW\�JXDUGV�DV�H[HPSW�HPSOR\HHV�HYHQ�WKRXJK�WKH\�

IUHTXHQWO\�SHUIRUPHG�QRQ�H[HPSW�MRE�GXWLHV���+H�FODLPV�+HOL[�LV�LQ�YLRODWLRQ�RI����

8�6�&��������D��E\�ZLOOIXOO\�IDLOLQJ�WR�SD\�RYHUWLPH������

+HOL[�SURYLGHV�VHFXULW\��LQYHQWRU\�FRQWURO��DQG�FRPSOLDQFH�VHUYLFHV�WR�WKH�

PDULMXDQD�LQGXVWU\�LQ�&RORUDGR���Kenney v. Helix TCS, Inc.������)��6XSS���G�������

������'��&ROR����������0U��.HQQH\¶V�MRE�GXWLHV�DW�+HOL[�LQFOXGHG�PRQLWRULQJ�VHFXULW\�
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FDPHUDV��SDWUROOLQJ�DVVLJQHG�ORFDWLRQV��LQYHVWLJDWLQJ�DQG�GRFXPHQWLQJ�DOO�IDFLOLW\�

UHODWHG�LQFLGHQWV��DQG�HQIRUFLQJ�FOLHQW��ORFDO��VWDWH��DQG�IHGHUDO SROLFLHV�DQG�

UHJXODWLRQV���Id.  +HOL[�DVVHUWV�WKDW�WKH�)/6$�GRHV�QRW�DSSO\�WR�ZRUNHUV�VXFK�DV�0U��

.HQQH\�EHFDXVH�&RORUDGR¶V�UHFUHDWLRQDO�PDULMXDQD�LQGXVWU\�LV�LQ�YLRODWLRQ�RI�WKH�

&RQWUROOHG�6XEVWDQFHV�$FW.��,W�WKHUHIRUH�PRYHG�WR�GLVPLVV�0U��.HQQH\¶V�)/6$�FODLP�

IRU�ZDQW�RI�MXULVGLFWLRQ�XQGHU�5XOH����E�����RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�

RU��DOWHUQDWLYHO\��XQGHU�5XOH����E�����IRU�IDLOXUH�WR�VWDWH�D�FODLP����

7KH�GLVWULFW�FRXUW�GHQLHG�+HOL[¶V�PRWLRQ�WR�GLVPLVV�DQG�WKHQ�FHUWLILHG�+HOL[¶V�

LQWHUORFXWRU\�DSSHDO�RI�LWV�RUGHU���([HUFLVLQJ�MXULVGLFWLRQ�SXUVXDQW�WR����8�6�&��

�������E���ZH�DIILUP���

�

,,��

%RWK�SDUWLHV�DJUHH�WKDW�ZH�UHYLHZ�de novo�WKH�GLVWULFW�FRXUW¶V�GHQLDO�RI�+HOL[¶V�

PRWLRQV�WR�GLVPLVV���$�5XOH����E�����PRWLRQ�WR�GLVPLVV�RQO\�UHTXLUHV�WKH�FRXUW�WR�

GHWHUPLQH�ZKHWKHU�LW�KDV�DXWKRULW\�WR�DGMXGLFDWH�WKH�PDWWHU���+HOL[�DUJXHG�EHORZ�WKDW�

WKH�GLVWULFW�FRXUW�ODFNHG�VXEMHFW�PDWWHU�MXULVGLFWLRQ�EHFDXVH�WKHUH�LV�QR�IHGHUDO�LQWHUHVW�

DW�VWDNH���7KH�GLVWULFW�FRXUW�FRUUHFWO\�UHMHFWHG�WKLV�DUJXPHQW��LGHQWLI\LQJ�LW�DV�D�

FKDOOHQJH�WR�WKH�OHJDO�VXIILFLHQF\�RI�0U��.HQQH\¶V�FODLPV�UDWKHU�WKDQ�WKH�MXULVGLFWLRQ�

RI�WKH�IHGHUDO�FRXUWV���Kenney������)��6XSS���G�DW�������FLWLQJ�Arbaugh v. Y & H 

Corp.������8�6�������������������KROGLQJ�VWDWXWH¶V�GHILQLWLRQDO�UHTXLUHPHQW�RI�ZKR�

TXDOLILHV�DV�HPSOR\HU�³LV�DQ�HOHPHQW�RI�D�SODLQWLII¶V�FODLP�IRU�UHOLHI��QRW�D�
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MXULVGLFWLRQDO�LVVXH´�����+HOL[�RQO\�FXUVRULO\�PHQWLRQHG�WKLV�DUJXPHQW�LQ�LWV�RSHQLQJ�

EULHI�DQG�GURSSHG�WKH�LVVXH�HQWLUHO\�LQ�LWV�UHSO\�EULHI��

$�5XOH����E�����PRWLRQ�WR�GLVPLVV�UHTXLUHV�WKH�FRXUW�WR�HYDOXDWH�WKH�

VXIILFLHQF\�RI�WKH�SODLQWLII¶V�DOOHJDWLRQV���³$W�WKLV�VWDJH�LQ�WKH�OLWLJDWLRQ��ZH�DFFHSW�DV�

WUXH�WKH�ZHOO�SOHDGHG�IDFWXDO�DOOHJDWLRQV�DQG�WKHQ�GHWHUPLQH�LI�WKH�SODLQWLII�KDV�

SURYLGHG�HQRXJK�IDFWV�WR�VWDWH�D�FODLP�WR�UHOLHI�WKDW�LV�SODXVLEOH�RQ�LWV�IDFH�´��Hogan 

v. Winder������)��G���������������WK�&LU���������LQWHUQDO�FLWDWLRQ�DQG�TXRWDWLRQ�

PDUNV�RPLWWHG����³$�FODLP�KDV�IDFLDO�SODXVLELOLW\�ZKHQ�WKH�SODLQWLII�SOHDGV�IDFWXDO�

FRQWHQW�WKDW�DOORZV�WKH�FRXUW�WR�GUDZ�WKH�UHDVRQDEOH�LQIHUHQFH�WKDW�WKH�GHIHQGDQW�LV�

OLDEOH�IRU�WKH�PLVFRQGXFW�DOOHJHG�´��Ashcroft v. Iqbal������8�6���������������������

�

,,,��

:KHWKHU�������D��RI�WKH�)/6$�DSSOLHV�WR�0U��.HQQH\�LV�DQ�LVVXH�RI�VWDWXWRU\�

LQWHUSUHWDWLRQ��ZKLFK�DOZD\V�EHJLQV�ZLWK�WKH�SODLQ�ODQJXDJH�RI�WKH�VWDWXWH���See, e.g���

Artis v. D.C�������6��&W��������������������7R�VWDWH�D�FODLP�IRU�D�YLRODWLRQ�RI�WKLV�

)/6$�SURYLVLRQ��D�SODLQWLII�PHUHO\�PXVW�VKRZ�WKDW�KH�LV�DQ�HPSOR\HH�ZKR��D��ZRUNHG�

PRUH�WKDQ�IRUW\�KRXUV�SHU�ZHHN��DQG��E��LV�HLWKHU�³HQJDJHG�LQ�FRPPHUFH�RU�LQ�WKH�

SURGXFWLRQ�RI�JRRGV�IRU�FRPPHUFH´�RU�³HPSOR\HG�LQ�DQ�HQWHUSULVH�HQJDJHG�LQ�

FRPPHUFH�RU�LQ�WKH�SURGXFWLRQ�RI�JRRGV�IRU�FRPPHUFH�´����8�6�&��������D�������7KH�

VWDWXWH�WKHQ�HQXPHUDWHV�FHUWDLQ�FDWHJRULHV�RI�HPSOR\HHV�WKDW�DUH�H[SOLFLWO\�H[HPSWHG�

IURP�)/6$�SURWHFWLRQV��UHJDUGOHVV�RI�ZKHWKHU�WKH\�PHHW�WKHVH�UHTXLUHPHQWV���7KH�
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HPSOR\HU�EHDUV�WKH�EXUGHQ�WR�SURYH�WKDW�DQ�H[HPSWLRQ�XQGHU�WKH�)/6$�DSSOLHV�WR�WKH�

SODLQWLII���See, e.g.� Lederman v. Frontier Fire Protection Inc�������)���G�����������±

������WK�&LU����������2XU�FDVH�ODZ�FRQILUPV�WKDW�)/6$�SURWHFWLRQV�DSSO\�XQOHVV�DQ�

HVWDEOLVKPHQW�ILWV�³SODLQO\�DQG�XQPLVWDNDEO\�ZLWKLQ�WKH�WHUPV�DQG�WKH�VSLULW�RI�WKH�

H[HPSWLRQ�LQYRNHG�´��Schoenhals v. Cockrum������)��G���������������WK�&LU���������

+HOL[�GRHV�QRW�GLVSXWH�WKH�IDFW�WKDW�0U��.HQQH\�LV�DQ�HPSOR\HH�ZKR�ZRUNHG�

PRUH�WKDQ�IRUW\�KRXUV�SHU�ZHHN��DQG�0U��.HQQH\�KDV�FOHDUO\�DOOHJHG�WKDW�KH�LV�

FRYHUHG�E\�WKH�SODLQ�ODQJXDJH�RI�WKH�)/6$����1RU�GRHV�+HOL[�DUJXH�WKDW�0U��.HQQH\�

ILWV�LQWR�RQH�RI�WKH�)/6$¶V�HQXPHUDWHG�FDWHJRULHV�RI�H[FOXGHG�HPSOR\HHV���$V�WKH�

6XSUHPH�&RXUW�KDV�ORQJ�HPSKDVL]HG��ZKHUH�WKH�VWDWXWH¶V�ODQJXDJH�LV�SODLQ�WKH�VROH�

IXQFWLRQ�RI�WKH�FRXUWV�LV�WR�HQIRUFH�LW�DFFRUGLQJ�WR�LWV�WHUPV���Lucas v. Jerusalem 

Café��//&�������)��G������������WK�&LU���������FLWLQJ�United States v. Ron Pair 

Enters., Inc.������8�6���������������������6R�+HOL[¶V�FKDOOHQJH�³PXVW�IDLO�XQOHVV�>LW@�

FDQ�SRLQW�WR�D�GLIIHUHQW�VWDWXWRU\�EDVLV�IRU�OLPLWLQJ�µWKH�EURDGHVW�GHILQLWLRQ�WKDW�KDV�

HYHU�EHHQ�LQFOXGHG�LQ�DQ\�RQH�DFW�¶´��Lucas������)��G�DW������TXRWLQJ����&RQJ��5HF��

����������������������������������������������
��+HOL[�GRHV�FRQWHVW�WKH�DOOHJDWLRQ�WKDW�LW�HQJDJHV�LQ�FRPPHUFH�ZLWKLQ�WKH�

PHDQLQJ�RI�WKH�)/6$��see generally����8�6�&��������E���³µ&RPPHUFH¶�PHDQV�WUDGH��
FRPPHUFH��WUDQVSRUWDWLRQ��WUDQVPLVVLRQ��RU�FRPPXQLFDWLRQ�DPRQJ�WKH�VHYHUDO�6WDWHV�
RU�EHWZHHQ�DQ\�6WDWH�DQG�DQ\�SODFH�RXWVLGH�WKHUHRI�´���DUJXLQJ�IRU�WKH�ILUVW�WLPH�RQ�
DSSHDO�WKDW�&RORUDGR¶V�PDULMXDQD�LQGXVWU\�LV�RQO\�DXWKRUL]HG�ZLWKLQ�WKH�VWDWH¶V�
ERUGHUV���%XW�+HOL[�KDV�ZDLYHG�WKLV�DUJXPHQW�E\�UDLVLQJ�LW�IRU�WKH�ILUVW�WLPH�RQ�DSSHDO���
See�Hormel v. Helvering������8�6�������������������Tele–Communications, Inc. v. 
Commissioner of Internal Revenue�����)��G���������������WK�&LU�����������

�
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����±�����������VWDWHPHQW�RI�6HQ��%ODFN����������

$OWKRXJK�+HOL[�VLGHVWHSV�WKH�GLVIDYRUHG�SKUDVH�³LPSOLHG�UHSHDO´�DQG�FODLPV�WR�

PHUHO\�EH�UHDGLQJ�WKH�VWDWXWHV�LQ�KDUPRQ\�ZLWK�HDFK�RWKHU��LQ�HIIHFW�LW�SURSRVHV�WKDW�

ZH�LQWHUSUHW�WKH�&6$�DV�LPSOLFLWO\�UHSHDOLQJ�WKH�)/6$¶V�RYHUWLPH�PDQGDWH�IRU�

HPSOR\HUV�LQ�WKH�PDULMXDQD�LQGXVWU\���See�Epic Systems Corp v. Lewis������6��&W��

����������±������������&RQVWUXLQJ�WKLV�DV�+HOL[¶V�WUXH�DUJXPHQW�LV�SDUWLFXODUO\�

DFFXUDWH�LQ�OLJKW�RI�PDULMXDQD¶V�KLVWRU\�DV�D�OHJDO�LQGXVWU\���See, e.g���0DULKXDQD�7D[�

$FW�����6WDW�������UHSHDOHG��������UHJXODWLQJ�DOO�SHUVRQV�GHDOLQJ�ZLWK�PDULMXDQD��

LQFOXGLQJ�FRPSDQLHV�DQG�FRUSRUDWLRQV���see also Raich������8�6��DW�����H[SODLQLQJ�

KLVWRU\�RI�PDULMXDQD�UHJXODWLRQ����3ULRU�WR�HQDFWPHQW�RI�WKH�&6$�LQ�������WKH�)/6$�

XQTXHVWLRQDEO\�FRYHUHG�WKHVH�ZRUNHUV���7KH�6XSUHPH�&RXUW�UHFHQWO\�UHLWHUDWHG�WKDW�DQ�

LPSOLHG�UHSHDO�DUJXPHQW�³IDFHV�D�VWRXW�XSKLOO�FOLPE�´��Epic Systems������6��&W� DW�

�������:H�DSSURDFK�WKHVH�DUJXPHQWV�ZLWK�D�³VWURQJ�SUHVXPSWLRQ�WKDW�UHSHDOV�E\�

LPSOLFDWLRQ�DUH�GLVIDYRUHG�DQG�WKDW�&RQJUHVV�ZLOO�VSHFLILFDOO\�DGGUHVV�SUHH[LVWLQJ�ODZ�

ZKHQ�LW�ZLVKHV�WR�VXVSHQG�LWV�QRUPDO�RSHUDWLRQV�LQ�D�ODWHU�VWDWXWH�´��Id. �FLWDWLRQ��

TXRWDWLRQ�PDUNV��DQG�EUDFNHWV�RPLWWHG����$QG��DV�+HOL[�LWVHOI�GHFODUHV��&RQJUHVV�LV�

����������������������������������������������
��+HOL[�GHYHORSV�VHYHUDO�OLQHV�RI�DUJXPHQW�WKDW�GR�QRW�EHDU�RQ�WKH�UHVROXWLRQ�RI�

WKLV�DSSHDO���+HOL[�IUDPHV�WKH�LVVXH�DV�RQH�RI�SUHHPSWLRQ�E\�VHWWLQJ�VWDWH�VDQFWLRQHG�
PDULMXDQD�XVH�LQ�RSSRVLWLRQ�WR�WKH�&6$��OHQJWKLO\�DGGUHVVHV�IHGHUDO�HQIRUFHPHQW�RI�
WKH�&6$�ZLWK�UHVSHFW�WR�PDULMXDQD�RIIHQVHV��DQG�H[DPLQHV�VWDWH�FRXUW�WUHDWPHQW�RI�
HPSOR\PHQW�SURWHFWLRQV�LQ�WKH�FRQWH[W�RI�PDULMXDQD�XVH���1RQH�RI�WKHVH�DUJXPHQWV�
SHUWDLQ�WR�WKH�SUHVHQW�FDVH��ZKLFK�FRQFHUQV�QRW�WKH�IHGHUDO�OHJDOLW\�RI�PDULMXDQD�EXW�
WKH�LQWHUDFWLRQ�EHWZHHQ�WZR�IHGHUDO�ODZV�DQG�WKH�UHVXOWDQW�DSSOLFDWLRQ�RI�WKH�)/6$�WR�
WKH�SODLQWLIIV�KHUH���
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SUHVXPHG�WR�NQRZ�WKH�ODZ�ZKHQ�OHJLVODWLQJ.  $SOW��%U��DW�����see also In re Harline��

����)��G�������������WK�&LU����������

+HOL[�DUJXHV�WKDW�LQFOXVLRQ�RI�0U��.HQQH\�XQGHU�WKH�)/6$�LV�DQ�RYHUO\�

WHFKQLFDO�UHDGLQJ�RI�WKH�VWDWXWH��DQG�WKDW�OHJLVODWLYH�LQWHQW�ZLWK�UHVSHFW�WR�WKLV�LVVXH�

PXVW�EH�LQIHUUHG�IURP�WKH�GLVWLQFWLYH�SXUSRVHV�RI�WKH�)/6$�DQG�WKH�&6$�DV�WKH�WZR�

VWDWXWHV�LQ�TXHVWLRQ���+HOL[�FRQWUDVWV�WKH�SXUSRVH�RI�WKH�)/6$��ZKLFK�LW�LGHQWLILHV�DV�

HQVXULQJ�³WKH�IUHH�IORZ�RI�JRRGV�LQ�FRPPHUFH´�DQG�³WKH�RUGHUO\�DQG�IDLU�PDUNHWLQJ�RI�

JRRGV�LQ�FRPPHUFH�´�$SOW��%U��DW�����FLWLQJ����8�6�&����������IURP�WKH�SXUSRVH�RI�WKH�

ODWHU�HQDFWHG�&6$��ZKLFK�LW�GHVFULEHV�DV�³HOLPLQDW>LQJ@�FRPPHUFLDO�WUDQVDFWLRQV�RI�

PDULMXDQD�LQ�WKH�LQWHUVWDWH�PDUNHW�LQ�WKHLU�HQWLUHW\�´��Id.��FLWLQJ�Raich������8�6��DW�����

�EUDFNHWV�RPLWWHG����+HOL[�WKHQ�DVVHUWV�WKDW�0U��.HQQH\¶V�LQWHUSUHWDWLRQ�RI�WKH�)/6$�

ZRXOG�³FUHDWH�D�FOHDU�UHSXJQDQF\´�EHWZHHQ�LW�DQG�WKH�&6$�DQG�LPSHUPLVVLEO\�UHQGHU�

WKH�WZR�ODZV�PXWXDOO\�LQFRQVLVWHQW���$SOW��%U��DW������³([WHQGLQJ�RYHUWLPH�EHQHILWV�LQ�

WKLV�FDVH�ZRXOG�UHTXLUH�WKH�&RXUW�WR�ILQG�WKDW�&RQJUHVV�LQWHQGHG�WR�ERWK�IRUELG��XQGHU�

WKH�&6$��DQG�UHZDUG��XQGHU�WKH�)/6$��WKH�VDPH�FRQGXFW��GUXJ�WUDIILFNLQJ�´�Id����

$V�RXWOLQHG�EHORZ��KRZHYHU��³FDVH�ODZ�LV�FOHDU�WKDW�HPSOR\HUV�DUH�QRW�H[FXVHG�

IURP�FRPSO\LQJ�ZLWK�IHGHUDO�ODZV´�EHFDXVH�RI�WKHLU�RWKHU�IHGHUDO�YLRODWLRQV���Kenney��

����)��6XSS���G�DW�������accord�United States v. Sullivan������8�6�������������

�KROGLQJ�WKHUH�ZDV�QR�UHDVRQ�³ZK\�WKH�IDFW�WKDW�D�EXVLQHVV�LV�XQODZIXO�VKRXOG�H[HPSW�

LW�IURP�SD\LQJ�WKH�WD[HV�WKDW�LI�ODZIXO�LW�ZRXOG�KDYH�WR�SD\´���Lucas������)��G�DW�����

�³7KH�HPSOR\HUV¶�DUJXPHQW�WR�WKH�FRQWUDU\�UHVWV�RQ�D�OHJDO�WKHRU\�DV�IODZHG�WRGD\�DV�
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LW�ZDV�LQ������ZKHQ�MXURUV�FRQYLFWHG�$O�&DSRQH�RI�IDLOLQJ�WR�SD\�WD[HV�RQ�LOOLFLW�

LQFRPH�´����&RQWUDU\�WR�+HOL[¶V�FODLPV��UHFRJQL]LQJ�0U��.HQQH\�DV�FRYHUHG�E\�WKH�

)/6$�LV�LQ�OLQH�ZLWK�ERWK�WKH�SODLQ�UHDGLQJ�DQG�WKH�RYHUDOO�SXUSRVHV�RI�WKDW�VWDWXWH��

DQG�GRLQJ�VR�GRHV�QRW�UHTXLUH�GLVDYRZDO�RI�WKH�&6$��

$V�ZH�UHFRJQL]HG�LQ�Baker v. Flint Engineering & Const. Co.������)��G�������

��������WK�&LU���������WKH�6XSUHPH�&RXUW�KDV�HPSKDVL]HG�WKH�³VWULNLQJ�EUHDGWK´�RI�

WKH�)/6$¶V�GHILQLWLRQ�RI�HPSOR\HH��ZKLFK�LV�SXUSRVHIXOO\�H[SDQVLYH�WR�PD[LPL]H�WKH�

IXOO�UHDFK�RI�WKH�$FW� see United States v. Rosenwasser������8�6��������������������

&RQJUHVV�KDV�VKRZQ�WKDW�LW�NQRZV�KRZ�WR�OLPLW�WKLV�EURDG�GHILQLWLRQ�RI�HPSOR\HH�

ZKHQ�LW�LQWHQGV�WR�GR�VR��DQG�LW�GLG�QRW�GR�VR�KHUH���See����8�6�&��������H���see also 

Lucas������)��G�DW������DSSO\LQJ�)/6$�WR�XQDXWKRUL]HG�LPPLJUDQWV����&RQJUHVV�KDV�

DFWXDOO\�DPHQGHG�WKH�)/6$�PDQ\�WLPHV�VLQFH�WKH�HQDFWPHQW�RI�WKH�&6$�ZLWKRXW�

H[FOXGLQJ�HPSOR\HHV�ZRUNLQJ�LQ�WKH�PDULMXDQD�LQGXVWU\��GHVSLWH�VSHFLILFDOO\�

H[HPSWLQJ�RWKHU�FDWHJRULHV�RI�ZRUNHUV���See ���8�6�&����������7KH�6XSUHPH�&RXUW�

KDV�KHOG�WKDW�WKH�)/6$¶V�³VSHFLILFLW\�LQ�VWDWLQJ�H[HPSWLRQV�VWUHQJWKHQV�WKH�

LPSOLFDWLRQ�WKDW�HPSOR\HHV�QRW�WKXV�H[HPSWHG�������UHPDLQ�ZLWKLQ�WKH�$FW�´��Powell v. 

United States Cartridge Co�������8�6����������±�����������accord�Citicorp Indus. 

Credit, Inc. v. Brock������8�6�����������������³>:@KHUH�WKH�)/6$�SURYLGHV�

H[HPSWLRQV�µLQ�GHWDLO�DQG�ZLWK�SDUWLFXODULW\�¶�ZH�KDYH�IRXQG�WKLV�WR�SUHFOXGH�

µHQODUJHPHQW�E\�LPSOLFDWLRQ�¶´���Deherrera v. Decker Truck Line, Inc.������)��G�

��������������WK�&LU���������³%HFDXVH�)/6$�H[HPSWLRQV�DUH�QDUURZO\�FRQVWUXHG�
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DJDLQVW�������HPSOR\HUV��LQ�FRQVLGHULQJ�DQ�)/6$�H[HPSWLRQ��D�FRXUW�PXVW�ILQG�WKDW�WKH�

FODLPHG�H[HPSWLRQ�IDOOV�SODLQO\�DQG�XQPLVWDNDEO\�ZLWKLQ�WKH�WHUPV�RI�WKH�VWDWXWH�´��

�LQWHUQDO�FLWDWLRQV�DQG�TXRWDWLRQ�PDUNV�RPLWWHG����

0RUHRYHU��WKH�SXUSRVHV�RI�WKH�)/6$�GR�QRW�FRQIOLFW�ZLWK�WKH�&6$�TXLWH�DV�

GLUHFWO\�DV�+HOL[�LPSOLHV���+HOL[�FKHUU\�SLFNV�DPRQJ�WKH�HQXPHUDWHG�SXUSRVHV�RI�WKH�

)/6$��FLWLQJ�RQO\�WKRVH�PRVW�IDYRUDEOH�WR�LWV�DUJXPHQWV���%XW�WKH�)/6$�ZDV�DOVR�

HQDFWHG�WR�SURPRWH�³WKH�KHDOWK��HIILFLHQF\��DQG�JHQHUDO�ZHOO�EHLQJ�RI�ZRUNHUV´�DQG�WR�

SUHYHQW�XQIDLU�FRPSHWLWLRQ������8�6�&���������see also�Brock������8�6��DW���±���

�FODULI\LQJ�WKDW�)/6$�FRQWDLQV�PRUH�WKDQ�RQH�JRDO��LQFOXGLQJ�³&RQJUHVV¶�GHVLUH�WR�

HOLPLQDWH�WKH�FRPSHWLWLYH�DGYDQWDJH�HQMR\HG�E\�JRRGV�SURGXFHG�XQGHU�VXEVWDQGDUG�

FRQGLWLRQV´����7KH�)/6$�LV�D�UHPHGLDO�VFKHPH�IRU�WKH�EHQHILW�RI�DOO�ZRUNHUV���

Anderson v. Mt. Clemens Pottery Co.������8�6�������������������see also Lamon v. 

City of Shawnee, Kan., ����)��G���������������WK�&LU����������$SSO\LQJ�WKH�)/6$�WR�

ZRUNHUV�VXFK�DV�0U��.HQQH\�GRHV�QRW�FRQIOLFW�ZLWK�WKHVH�HQXPHUDWHG�)/6$�SXUSRVHV����

+HOL[�FRXQWHUV�WKDW�³&RQJUHVV�GLG�QRW�VHHN�WR�OHYHO�WKH�VDPH�SOD\LQJ�ILHOG�WKDW�

LW�WULHG�WR�GHPROLVK�´��$SOW��5HSO\�%U��DW�����%XW�DGKHULQJ�WR�WKH�SODLQ�ODQJXDJH�RI�WKH�

VWDWXWH�KHUH�GRHV�QRW�OHYHO�WKH�SOD\LQJ�ILHOG�within�WKH�LOOLFLW�PDULMXDQD�PDUNHW�EXW�

UDWKHU�beyond�LW��SUHYHQWLQJ�WKHVH�XQODZIXO�EXVLQHVVHV�IURP�SURFXULQJ�DQ�XQIDLU�

DGYDQWDJH�RYHU�DOO�RWKHU�OHJLWLPDWH�HPSOR\HUV�ZKR�DUH�UHTXLUHG�WR�FRPSO\�ZLWK�

IHGHUDO�RYHUWLPH�ODZV���,QGHHG��DSSO\LQJ�)/6$�SURWHFWLRQV�WR�ZRUNHUV�VXFK�DV�0U��

.HQQH\�ZLOO�QRW�JUDQW�WKHVH�LQGLYLGXDOV�DQ\�VXUSOXV�EHQHILW�WKDW�WKH\�FDQQRW�HDVLO\�
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REWDLQ�HOVHZKHUH��EXW�WKH�UHYHUVH�ZRXOG�H[FXVH�+HOL[�IURP�)/6$�FRVWV�DQG�

REOLJDWLRQV�DQG�WKHUHE\�DOORZ�LW�WR�UHDS�DGGLWLRQDO�EHQHILW�IURP�LWV�&6$�YLRODWLRQV���

'HQ\LQJ�)/6$�SURWHFWLRQ�WR�ZRUNHUV�LQ�WKH�PDULMXDQD�LQGXVWU\�ZRXOG�FRQVHTXHQWO\�

HQFRXUDJH�HPSOR\HUV�WR�HQJDJH�LQ�LOOHJDO�PDUNHWV�ZKHUH�WKH\�DUH�VXEMHFW�WR�IHZHU�

UHTXLUHPHQWV���%XW�WRJHWKHU�WKH�)/6$�DQG�&6$�GLVFRXUDJH�EXVLQHVVHV�IURP�

SDUWLFLSDWLQJ�LQ�WKH�PDULMXDQD�LQGXVWU\�E\�DOWHUQDWLYHO\�VXEMHFWLQJ�WKHP�WR�IHGHUDO�

ODERU�REOLJDWLRQV�DQG�LPSRVLQJ�FULPLQDO�VDQFWLRQV����$FFRUGLQJO\��DFFHSWLQJ�WKH�SODLQ�

ODQJXDJH�LQWHUSUHWDWLRQ�WKDW�0U��.HQQH\�DQG�VLPLODUO\�VLWXDWHG�HPSOR\HHV�DUH�FRYHUHG�

E\�WKH�)/6$�SURPRWHV�WKH�OHJLVODWXUH¶V�LQWHQW�LQ�HQDFWLQJ�WKH�VWDWXWH���See Brock������

����������������������������������������������
��+HOL[¶V�RSHQLQJ�EULHI�FLWHV�D�YDULHW\�RI�MXULVSUXGHQWLDO�DUHQDV�DV�VXSSRUWLQJ�

WKH�FRQWHQWLRQ�WKDW�IHGHUDO�FRXUWV�³FRQVLVWHQWO\�GHFOLQH�WR�UHZDUG�SDUWLFLSDWLRQ�LQ�WKH�
PDULMXDQD�LQGXVWU\�´��$SOW��%U��DW������7KH�RQO\�FRQWH[W�+HOL[�FRQWLQXHG�WR�DUJXH�
WKURXJK�RUDO�DUJXPHQW�LV�WKH�7UDGHPDUN�$FW���%H\RQG�QRWLQJ�WKDW�0U��.LQQH\�
FRQYLQFLQJO\�GLVWLQJXLVKHV�HDFK�RI�WKH�FRQWH[WV�DQG�UHOHYDQW�DXWKRULWLHV�WKDW�+HOL[�
FLWHV��ZH�ZLOO�VLPLODUO\�UHVWULFW�RXU�DQDO\VLV���$�WUDGHPDUN�TXDOLILHV�IRU�UHJLVWUDWLRQ�
DQG�LWV�DVVRFLDWHG�EHQHILWV�LI�WKH�WUDGHPDUN�RZQHU�KDV�³XVHG�>WKH�PDUN@�LQ�FRPPHUFH´�
RU�KDV�D�ERQD�ILGH�LQWHQW�WR�GR�VR�����8�6�&���������DQG�FRXUWV�KDYH�ORQJ�KHOG�WKDW�WKH�
FRPPHUFH�PXVW�EH�³ODZIXO´�IRU�LW�WR�VDWLVI\�WKH�³XVH�LQ�FRPPHUFH´�UHTXLUHPHQW��See, 
e.g.��United Phosphorus, Ltd. v. Midland Fumigant, Inc�������)��G���������������WK�
&LU����������+HOL[�XUJHV�XV�WR�DGRSW�D�VLPLODU�LQWHUSUHWDWLRQ�IRU�WKH�)/6$���$OWKRXJK�
WKH�7UDGHPDUN�$FW�DQG�)/6$�ERWK�UHJXODWH�LQWHUVWDWH�FRPPHUFH��KRZHYHU��WKH\�
IXQFWLRQ�LQ�IXQGDPHQWDOO\�GLIIHUHQW�ZD\V���7KH�7UDGHPDUN�$FW�FRQIHUV�D�EHQHILW�RQ�
RZQHUV�ZKR�UHJLVWHU�WKHLU�PDUNV��VHFXULQJ�D�UHJLVWUDQW¶V�ULJKW�WR�EHQHILW�IURP�D�JRRG�
UHSXWDWLRQ�DQG�WKXV�SURWHFWLQJ�KLP�IURP�XQIDLU�FRPSHWLWLRQ���See Matal v. Tam������
6��&W������������±������������7KH�)/6$��LQ�FRQWUDVW��SUHYHQWV�XQIDLU�FRPSHWLWLRQ��
QRW�E\�FRQIHUULQJ�D�EHQHILW�RQ�FHUWDLQ�DFWRUV�EXW�E\�LPSRVLQJ�REOLJDWLRQV�DFURVV�WKH�
ODERU�PDUNHW���5HDGLQJ�³ODZIXO´�LQWR�WKH�WKUHVKROG�FRPPHUFH�UHTXLUHPHQW�KHUH�ZRXOG�
QRW�IXUWKHU�WKH�VWDWXWH¶V�SXUSRVHV�E\�GHQ\LQJ�LOOHJDO�EXVLQHVVHV�D�EHQHILW��DV�LQ�WKH�
WUDGHPDUN�FRQWH[W��EXW�ZRXOG�WKZDUW�WKH�)/6$¶V�JRDOV�E\�H[HPSWLQJ�LOOLFLW�PDUNHWV�
IURP�FRVWV�LPSRVHG�RQ�ODZIXO�HPSOR\HUV��

�
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8�6��DW���±����³3HWLWLRQHU�XUJHV�XV�WR�ORRN�EH\RQG�WKH�SODLQ�ODQJXDJH�RI�WKH�VWDWXWH�����

�����+RZHYHU��ZH�FRQFOXGH�WKDW�WKH�OHJLVODWLYH�LQWHQW�IXOO\�VXSSRUWV�WKH�UHVXOW�DFKLHYHG�

E\�DSSOLFDWLRQ�RI�WKH�SODLQ�ODQJXDJH�´���

7KH�GLVWULFW�FRXUW�FRUUHFWO\�UHDVRQHG�DQG�FDVH�ODZ�KDV�UHSHDWHGO\�FRQILUPHG�

WKDW�HPSOR\HUV�DUH�QRW�H[FXVHG�IURP�FRPSO\LQJ�ZLWK�IHGHUDO�ODZV�MXVW�EHFDXVH�WKHLU�

EXVLQHVV�SUDFWLFHV�DUH�IHGHUDOO\�SURKLELWHG���See, e.g.��Sullivan������8�6��DW������see 

also�Greenwood v. Green Leaf Lab LLC�������:/���������DW�
���'��2U��-XO\�����

�������adopted by district court, �����:/����������'��2U��$XJ������������³>-@XVW�

EHFDXVH�DQ�(PSOR\HU�LV�YLRODWLQJ�RQH�IHGHUDO�ODZ��GRHV�QRW�JLYH�LW�OLFHQVH�WR�YLRODWH�

DQRWKHU�´���LQWHUQDO�FLWDWLRQ�RPLWWHG����7KLV�KDV�EHHQ�WUXH�ZLWK�UHVSHFW�WR�WKH�)/6$�LQ�

PXOWLSOH�FRQWH[WV��VWUHQJWKHQLQJ�WKH�FRQFOXVLRQ�WKDW�LW�UHPDLQV�WUXH�LQ�WKLV�QRYHO�

FRQWH[W�RI�WKH�PDULMXDQD�LQGXVWU\���See�Donovan v. Burgett Greenhouses, Inc.������

)��G���������������WK�&LU���������Bustamente�������:/���������DW�
���ZRUNHUV�LQ�

DQ�LOOHJDO�JDPEOLQJ�RSHUDWLRQ�����3HUVXDVLYH�FDVH�ODZ�HQGRUVHV�WKH�FRQFHSW�WKDW�WKH�

)/6$�LV�IRFXVHG�RQ�UHJXODWLQJ�WKH�DFWLYLW\�RI�EXVLQHVVHV��LQ�SDUW�RQ�EHKDOI�RI�WKH�

LQGLYLGXDO�ZRUNHUV¶�ZHOOEHLQJ��UDWKHU�WKDQ�UHJXODWLQJ�WKH�OHJDOLW\�RI�LQGLYLGXDO�

ZRUNHUV¶�DFWLYLWLHV���See, e.g���Haro v. City of Los Angeles������)��G��������������WK�

����������������������������������������������
��+HOL[�DWWHPSWV�WR�GLVWLQJXLVK�WKHVH�FDVHV�RQ�WKH�EDVLV�WKDW�WKRVH�HPSOR\HHV�

ZHUH�HQJDJLQJ�LQ�HQWLUHO\�ODZIXO�FRPPHUFLDO�DFWLYLWLHV��ZKHUHDV�WKH�HPSOR\HHV�KHUH�
DUH�HQJDJHG�LQ�DFWLYLWLHV�WKDW�YLRODWH�WKH�&6$���7KLV�DUJXPHQW�LV�QRW�FRQYLQFLQJ���7KH�
LOOHJDO�QDWXUH�RI�WKH�JDPEOLQJ�DFWLYLW\�LQ�Bustamente�ZDV�GLUHFWO\�DFNQRZOHGJHG�E\�
WKH�FRXUW�LQ�D�IRRWQRWH��DQG�WKH�LQQRFXRXV�QDWXUH�RI�WKH�ZRUN�EHLQJ�SHUIRUPHG�E\�
XQGRFXPHQWHG�LPPLJUDQWV�LQ�WKH�RWKHU�FDVHV�GLVFXVVHG�GRHV�QRW�RIIVHW�WKHLU�DFWLYH�
YLRODWLRQV�RI�IHGHUDO�ODZ�LQ�REWDLQLQJ�ZRUN���
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&LU�����������³7KH�)/6$�LV�WR�EH�FRQVWUXHG�OLEHUDOO\�LQ�IDYRU�RI�HPSOR\HHV��

H[HPSWLRQV�DUH�QDUURZO\�FRQVWUXHG�DJDLQVW�HPSOR\HUV�´����

1RWDEO\��+HOL[�IDLOHG�HQWLUHO\�WR�DGGUHVV�WKH�2UHJRQ�GLVWULFW�FRXUW�FDVH�WKDW�ZDV�

FLWHG�KHUH�E\�ERWK�WKH�GLVWULFW�FRXUW�DQG�0U��.HQQH\�DQG�LV�GLUHFWO\�RQ�SRLQW���

Greenwood�������:/�����������7KH�GLVWULFW�FRXUW�LQ�Greenwood�UHOLHG�RQ�D�OHJDO�

DGYLFH�PHPR�ZULWWHQ�IRU�WKH�1DWLRQDO�/DERU�5HODWLRQV�%RDUG�WR�FRQFOXGH�WKDW�DQ\�

SRVVLEOH�YLRODWLRQV�RI�WKH�&6$�DUH�QRW�UHOHYDQW�WR�ZKHWKHU�WKH�)/6$¶V�SURWHFWLRQV�

DSSO\�WR�ZRUNHUV�LQ�WKH�PDULMXDQD�LQGXVWU\���Id. DW�
�±����&RQVLGHULQJ�DUJXPHQWV�

QHDUO\�LGHQWLFDO�WR�WKRVH�PDGH�E\�+HOL[�KHUH��WKH�FRXUW�LQ�Greenwood�GHQLHG�

GHIHQGDQW¶V�PRWLRQ�WR�GLVPLVV���See, e.g���id��DW�
���³,�FRQFOXGH�WKDW�DQ\�SRVVLEOH�

YLRODWLRQV�RI�WKH�&RQWUROOHG�6XEVWDQFHV�$FW�DUH�QRW�UHOHYDQW�WR�ZKHWKHU�WKH�)/6$¶V�

SURWHFWLRQV�DSSO\�WR�3ODLQWLII���������7KHUH�LV�QR�LQKHUHQW�FRQIOLFW�EHWZHHQ�WKH�)/6$¶V�

UHTXLUHPHQWV�DQG�WKH�&RQWUROOHG�6XEVWDQFHV�$FW
V�SURKLELWLRQ�RI�PDULMXDQD�´�����

/LNH�WKH�GLVWULFW�FRXUW�LQ�Greenwood��ZH�DUH�QRW�GUDZLQJ�DQ\�FRQFOXVLRQV�

DERXW�WKH�PHULWV�RI�0U��.HQQH\¶V�)/6$�FODLPV���:H�KROG�RQO\�WKDW�0U��.HQQH\�DQG�

VLPLODUO\�VLWXDWHG�LQGLYLGXDOV�DUH�QRW�FDWHJRULFDOO\�H[FOXGHG�IURP�)/6$�SURWHFWLRQV���

$FFRUGLQJO\��ZH�$)),50�WKH�GLVWULFW�FRXUW¶V�GHQLDO�RI�+HOL[¶V�PRWLRQ�WR�GLVPLVV���


