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� %HIRUH�WKH�&RXUW�DUH�WKUHH�PRWLRQV��WKH�³0RWLRQV´���'HIHQGDQW�:DO�0DUW�6WRUHV��
,QF�¶V��³'HIHQGDQW´�RU�³:DO�0DUW´��0RWLRQ�IRU�6XPPDU\�-XGJPHQW�RU��LQ�WKH�
$OWHUQDWLYH��IRU�6XPPDU\�$GMXGLFDWLRQ��³06-´���'NW�������'HIHQGDQW¶V�0RWLRQ�WR�
'HFHUWLI\��'NW�������DQG�3ODLQWLIIV¶�0RWLRQ�IRU�6XPPDU\�$GMXGLFDWLRQ�RI�)LUVW�&DXVH�RI�
$FWLRQ��³06$´���'NW��������+DYLQJ�UHYLHZHG�WKH�SDSHUV�VXEPLWWHG�E\�3ODLQWLIIV�DQG�
'HIHQGDQW��WKH�&RXUW�ILQGV�WKDW�LW�PXVW�*5$17�'HIHQGDQW¶V�0RWLRQ�WR�'HFHUWLI\�DQG�
5(0$1'�WKH�DFWLRQ�WR�WKH�6XSHULRU�&RXUW�RI�&DOLIRUQLD��&RXQW\�RI�2UDQJH��

�����������������������������������������������������������
��7KH�3ODLQWLIIV�LQ�WKLV�DFWLRQ�DUH�5DQG\�3LWUH��'HVLUDH�:LOVRQ��DQG�&DVVDQGUD�:DOWHUV��³3LWUH�´�³:LOVRQ�´�DQG�
³:DOWHUV�´�UHVSHFWLYHO\��DQG�FROOHFWLYHO\�³1DPHG�3ODLQWLIIV´���RQ�EHKDOI�RI�WKHPVHOYHV�DQG�DOO�RWKHUV�VLPLODUO\�
VLWXDWHG��WKH�³&ODVV´���
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$FFRUGLQJO\��'HIHQGDQW¶V�0RWLRQ�IRU�6XPPDU\�-XGJPHQW�DQG�3ODLQWLIIV¶�0RWLRQ�IRU�
6XPPDU\�$GMXGLFDWLRQ�DUH�ERWK�'(1,('�$6�0227��
�
,�� %DFNJURXQG��

7KLV�FDVH�DULVHV�IURP�'HIHQGDQW¶V�MRE�DSSOLFDWLRQ�SURFHVV��DQG�ZKHWKHU�LWV�
EDFNJURXQG�FKHFN�SURFHGXUHV�FRPSOLHG�ZLWK�WKH�)DLU�&UHGLW�5HSRUWLQJ�$FW��³)&5$´������
8�6�&���������et seq.��DQG�WKH�,QYHVWLJDWLYH�&RQVXPHU�5HSRUWLQJ�$JHQF\�$FW�
�³,&5$$´���&DO��&LY��&RGH��������et seq.��:HVW��������

�
$�� )DFWV�

7KH�IROORZLQJ�IDFWV�DUH�GUDZQ�IURP�3ODLQWLIIV¶�)LUVW�$PHQGHG�&RPSODLQW��³)$&´��
�'NW�������WKH�5HVSRQVHV�DQG�6XSSOHPHQWDO�5HVSRQVHV�RI�1DPHG�3ODLQWLIIV�WR�
'HIHQGDQW¶V�,QWHUURJDWRULHV��³3LWUH�,QWHUURJ��´�³:LOVRQ�,QWHUURJ��´�DQG�³:DOWHUV�
,QWHUURJ�´���'NW��������([KLELWV�������DQG����UHVSHFWLYHO\���DQG�'HIHQGDQW¶V�6XSSOHPHQWDO�
5HVSRQVHV�WR�3ODLQWLIIV¶�6SHFLDO�,QWHUURJDWRULHV��³:DO�0DUW�,QWHUURJ�´���'NW���������
([��������

�
(DFK�RI�WKH�1DPHG�3ODLQWLIIV�DSSOLHG�IRU�D�MRE�DW�:DO�0DUW��DQG�HDFK�ZDV�

VXEVHTXHQWO\�KLUHG��3LWUH�LQ�1RYHPEHU�������:LOVRQ�LQ�'HFHPEHU�������DQG�:DOWHUV�LQ�
)HEUXDU\�������)$&���������'HIHQGDQW�LV�D�'HODZDUH�FRUSRUDWLRQ�GRLQJ�EXVLQHVV�LQ�WKH�
6WDWH�RI�&DOLIRUQLD��Id.������3ODLQWLIIV�DOOHJH�WKDW��ZKLOH�HYDOXDWLQJ�3ODLQWLIIV�IRU�
HPSOR\PHQW��'HIHQGDQW�SURFXUHG�FUHGLW�DQG�EDFNJURXQG�UHSRUWV�DERXW�3ODLQWLIIV�LQ�
YLRODWLRQ�RI�WKH�)&5$�DQG�,&5$$���Id.�������6SHFLILFDOO\��3ODLQWLIIV�DOOHJH�WKDW�
'HIHQGDQW�UDQ�DIRXO�RI�WKH�)&5$¶V�GLVFORVXUH�UHTXLUHPHQWV�E\�ZLOOIXOO\�LQFOXGLQJ�
H[WUDQHRXV�LQIRUPDWLRQ�LQ�GLVFORVXUH�IRUPV��id.�����������DQG�E\�LQDGHTXDWHO\�LQIRUPLQJ�
3ODLQWLIIV�RI�WKHLU�ULJKWV�XQGHU�WKH�)&5$��id.�����������7KLV�VDPH�FRQGXFW��DFFRUGLQJ�WR�
3ODLQWLIIV��DOVR�YLRODWHG�WKH�DQDORJRXV�SURYLVLRQV�RI�WKH�,&5$$��Id.�����������%DVHG�RQ�
'HIHQGDQW¶V�GLVFRYHU\�UHVSRQVHV��3ODLQWLIIV�FODLP�WKDW�:DO�0DUW�SURFXUHG�EDFNJURXQG�
FKHFNV�RQ�DSSUR[LPDWHO\�����������MRE�DSSOLFDQWV�XVLQJ�GHILFLHQW�GLVFORVXUH�IRUPV�LQ�WKH�
UHOHYDQW�WLPH�SHULRG��EHWZHHQ�-XQH������DQG�0DUFK��������:DO�0DUW�,QWHUURJ���'NW�����
����([�����DW������
�����������������������������������������������������������
��7R�WKH�H[WHQW�DQ\�RI�WKHVH�IDFWV�DUH�GLVSXWHG��WKH�&RXUW�FRQFOXGHV�WKH\�DUH�QRW�PDWHULDO�WR�WKH�GLVSRVLWLRQ�RI�DQ\�RI�
WKH�0RWLRQV��)XUWKHU��WR�WKH�H[WHQW�WKH�&RXUW�UHOLHV�RQ�HYLGHQFH�WR�ZKLFK�WKH�SDUWLHV�KDYH�REMHFWHG��WKH�&RXUW�KDV�
FRQVLGHUHG�DQG�RYHUUXOHG�WKRVH�REMHFWLRQV��$V�WR�DQ\�UHPDLQLQJ�REMHFWLRQV��WKH�&RXUW�ILQGV�LW�XQQHFHVVDU\�WR�UXOH�RQ�
WKHP�EHFDXVH�WKH�&RXUW�GRHV�QRW�UHO\�RQ�WKH�GLVSXWHG�HYLGHQFH��
��,Q�WKHLU�)$&��3ODLQWLIIV�DOOHJHG�WKDW�'HIHQGDQW�SURFXUHG�³D�FRQVXPHU�UHSRUW�DQG�RU�LQYHVWLJDWLYH�FRQVXPHU�UHSRUW�´�
ZKLFK�DUH�GHILQHG�LQ����8�6�&��������D�G��DQG�������D�H���UHVSHFWLYHO\��)$&�������1DPHG�3ODLQWLIIV��KRZHYHU��QR�
ORQJHU�FRQWHQG�WKDW�:DO�0DUW�SURFXUHG�DQ�investigative�FRQVXPHU�UHSRUW��3LWUH�,QWHUURJ���'NW��������([����DW����
:LOVRQ�,QWHUURJ���'NW��������([����DW����:DOWHUV�,QWHUURJ���'NW��������([����DW�����
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%�� 3URFHGXUDO�+LVWRU\�

3ODLQWLII�3LWUH�ILOHG�KLV�RULJLQDO�&RPSODLQW�LQ�WKH�2UDQJH�&RXQW\�6XSHULRU�&RXUW�RQ�
-XQH�����������7KH�FDVH�ZDV�WKHQ�UHPRYHG�WR�WKLV�&RXUW��SXUVXDQW�WR����8�6�&���������D���
'HIHQGDQW�ILOHG�D�0RWLRQ�WR�'LVPLVV�DV�WR�FHUWDLQ�VWDWH�ODZ�FODLPV��'NW�������ZKLFK�WKLV�
&RXUW�JUDQWHG�RQ�1RYHPEHU����������'NW�������2Q�2FWREHU�����������3ODLQWLII�3LWUH�ILOHG�
D�0RWLRQ�IRU�&ODVV�&HUWLILFDWLRQ��'NW�������DQG��LQ�OLJKW�RI�KLV�KHDOWK�SUREOHPV��DOVR�
PRYHG�WR�DGG�3ODLQWLIIV�:LOVRQ�DQG�:DOWHUV�DV�DGGLWLRQDO�FODVV�UHSUHVHQWDWLYHV��'NW�������
7KH�&RXUW�JUDQWHG�ERWK�PRWLRQV�RQ�-DQXDU\�����������'NW�������7KH�&ODVV�ZDV�GHILQHG�DV�
IROORZV��

�
$OO�RI�'()(1'$176¶�FXUUHQW��IRUPHU�DQG�SURVSHFWLYH�DSSOLFDQWV�
IRU�HPSOR\PHQW�LQ�WKH�8QLWHG�6WDWHV�ZKR�DSSOLHG�IRU�D�MRE�ZLWK�
'()(1'$176�DW�DQ\�WLPH�GXULQJ�WKH�SHULRG�IRU�ZKLFK�D�
EDFNJURXQG�FKHFN�ZDV�SHUIRUPHG�EHJLQQLQJ�ILYH�\HDUV�SULRU�WR�WKH�
ILOLQJ�RI�WKLV�DFWLRQ�DQG�HQGLQJ�RQ�WKH�GDWH�WKDW�ILQDO�MXGJPHQW�LV�
HQWHUHG�LQ�WKLV�DFWLRQ��

�
'NW�����DW����1DPHG�3ODLQWLIIV�ILOHG�WKHLU�)$&�RQ�0DUFK����������LQ�ZKLFK�WKH\�EURXJKW�
WKH�IROORZLQJ�WKUHH�FODLPV�RQ�EHKDOI�RI�WKHPVHOYHV�DQG�WKH�&ODVV��

�
����IDLOXUH�WR�PDNH�SURSHU�GLVFORVXUH�LQ�YLRODWLRQ�RI�WKH�)&5$�����8�6�&��
������E�E�����$����
�
����IDLOXUH�WR�JLYH�SURSHU�VXPPDU\�RI�ULJKWV�LQ�YLRODWLRQ�RI�WKH�)&5$�����8�6�&��
�������G�D����������J�F����DQG�
�
����IDLOXUH�WR�PDNH�SURSHU�GLVFORVXUH�LQ�YLRODWLRQ�RI�WKH�,&5$$��&DO��&LY��&RGH�
�������et seq.���

�
See generally )$&����

�
2Q�-XO\�����������'HIHQGDQW�ILOHG�WKH�LQVWDQW�06-�DQG�0RWLRQ�WR�'HFHUWLI\��

3ODLQWLIIV�ILOHG�WKH�LQVWDQW�06$�RQ�-XO\�����������(DFK�RI�WKH�WKUHH�0RWLRQV�ZDV�IROORZHG�
E\�2SSRVLWLRQ�DQG�5HSO\�EULHIV��WKH�ODVW�RI�ZKLFK�ZDV�VXEPLWWHG�RQ�2FWREHU������������

�����������������������������������������������������������
��7KH�06-�2SSRVLWLRQ��'NW������DQG�06-�5HSO\��'NW������ZHUH�ILOHG�RQ�$XJXVW����������DQG�6HSWHPEHU�����������
7KH�'HFHUWLILFDWLRQ�2SSRVLWLRQ��'NW������DQG�'HFHUWLILFDWLRQ�5HSO\��'NW�������ZHUH�ILOHG�RQ�6HSWHPEHU����������

Case 8:17-cv-01281-DOC-DFM   Document 104   Filed 10/18/19   Page 3 of 16   Page ID #:3745



81,7('�67$7(6�',675,&7�&2857�
&(175$/�',675,&7�2)�&$/,)251,$�

�
&,9,/�0,187(6�±�*(1(5$/�

�
&DVH�1R��6$�&9���������'2&�')0[� 'DWH��2FWREHU������������

�����3DJH����
�
�
,,�� /HJDO�6WDQGDUG�

$�� 6XPPDU\�-XGJPHQW�

6XPPDU\�MXGJPHQW�LV�SURSHU�LI�³WKH�PRYDQW�VKRZV�WKDW�WKHUH�LV�QR�JHQXLQH�GLVSXWH�
DV�WR�DQ\�PDWHULDO�IDFW�DQG�WKH�PRYDQW�LV�HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�ODZ�´�)HG��5��
&LY��3�����D���6XPPDU\�MXGJPHQW�LV�WR�EH�JUDQWHG�FDXWLRXVO\��ZLWK�GXH�UHVSHFW�IRU�D�
SDUW\¶V�ULJKW�WR�KDYH�LWV�IDFWXDOO\�JURXQGHG�FODLPV�DQG�GHIHQVHV�WULHG�WR�D�MXU\��Celotex 
Corp. v. Catrett������8�6�������������������Anderson v. Liberty Lobby, Inc.������8�6��
�����������������$�FRXUW�PXVW�YLHZ�WKH�IDFWV�DQG�GUDZ�LQIHUHQFHV�LQ�WKH�PDQQHU�PRVW�
IDYRUDEOH�WR�WKH�QRQ�PRYLQJ�SDUW\��United States v. Diebold, Inc.������8�6�����������
��������Chevron Corp. v. Pennzoil Co.������)��G��������������WK�&LU���������7KH�PRYLQJ�
SDUW\�EHDUV�WKH�LQLWLDO�EXUGHQ�RI�GHPRQVWUDWLQJ�WKH�DEVHQFH�RI�D�JHQXLQH�LVVXH�RI�PDWHULDO�
IDFW�IRU�WULDO��EXW�LW�QHHG�QRW�GLVSURYH�WKH�RWKHU�SDUW\¶V�FDVH��Celotex������8�6��DW������
:KHQ�WKH�QRQ�PRYLQJ�SDUW\�EHDUV�WKH�EXUGHQ�RI�SURYLQJ�WKH�FODLP�RU�GHIHQVH��WKH�PRYLQJ�
SDUW\�FDQ�PHHW�LWV�EXUGHQ�E\�SRLQWLQJ�RXW�WKDW�WKH�QRQ�PRYLQJ�SDUW\�KDV�IDLOHG�WR�SUHVHQW�
DQ\�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�DV�WR�DQ�HVVHQWLDO�HOHPHQW�RI�LWV�FDVH��6HH�Musick v. 
Burke������)��G��������������WK�&LU���������

�
2QFH�WKH�PRYLQJ�SDUW\�PHHWV�LWV�EXUGHQ��WKH�EXUGHQ�VKLIWV�WR�WKH�RSSRVLQJ�SDUW\�WR�

VHW�RXW�VSHFLILF�PDWHULDO�IDFWV�VKRZLQJ�D�JHQXLQH�LVVXH�IRU�WULDO��See Liberty Lobby������
8�6��DW����±����$�³PDWHULDO�IDFW´�LV�RQH�ZKLFK�³PLJKW�DIIHFW�WKH�RXWFRPH�RI�WKH�VXLW�
XQGHU�WKH�JRYHUQLQJ�ODZ�´�Id.�DW������$�SDUW\�FDQQRW�FUHDWH�D�JHQXLQH�LVVXH�RI�PDWHULDO�
IDFW�VLPSO\�E\�PDNLQJ�DVVHUWLRQV�LQ�LWV�OHJDO�SDSHUV��S.A. Empresa de Viacao Aerea Rio 
Grandense v. Walter Kidde & Co., Inc.������)��G��������������WK�&LU���������5DWKHU��
WKHUH�PXVW�EH�VSHFLILF��DGPLVVLEOH�HYLGHQFH�LGHQWLI\LQJ�WKH�EDVLV�IRU�WKH�GLVSXWH��See id.�
7KH�&RXUW�QHHG�QRW�³FRPE�WKH�UHFRUG´�ORRNLQJ�IRU�RWKHU�HYLGHQFH��LW�LV�RQO\�UHTXLUHG�WR�
FRQVLGHU�HYLGHQFH�VHW�IRUWK�LQ�WKH�PRYLQJ�DQG�RSSRVLQJ�SDSHUV�DQG�WKH�SRUWLRQV�RI�WKH�
UHFRUG�FLWHG�WKHUHLQ��)HG��5��&LY��3�����F������Carmen v. S.F. Unified Sch. Dist.������)��G�
�������������WK�&LU���������7KH�6XSUHPH�&RXUW�KDV�KHOG�WKDW�³>W@KH�PHUH�H[LVWHQFH�RI�D�
VFLQWLOOD�RI�HYLGHQFH�������ZLOO�EH�LQVXIILFLHQW��WKHUH�PXVW�EH�HYLGHQFH�RQ�ZKLFK�WKH�MXU\�
FRXOG�UHDVRQDEO\�ILQG�IRU�>WKH�RSSRVLQJ�SDUW\@�´�Liberty Lobby������8�6��DW������

�

�����������������������������������������������������������
DQG�2FWREHU����������7KH�06$�2SSRVLWLRQ��'NW������DQG�06$�5HSO\��'NW������ZHUH�ILOHG�RQ�$XJXVW����������DQG�
6HSWHPEHU�����������

Case 8:17-cv-01281-DOC-DFM   Document 104   Filed 10/18/19   Page 4 of 16   Page ID #:3746



81,7('�67$7(6�',675,&7�&2857�
&(175$/�',675,&7�2)�&$/,)251,$�

�
&,9,/�0,187(6�±�*(1(5$/�

�
&DVH�1R��6$�&9���������'2&�')0[� 'DWH��2FWREHU������������

�����3DJH����
�

%�� 6WDQGLQJ�

8QGHU�$UWLFOH�,,,�RI�WKH�&RQVWLWXWLRQ��WKH�MXGLFLDO�SRZHU�RI�WKH�8QLWHG�6WDWHV��
YHVWHG�LQ�WKH�IHGHUDO�FRXUWV��H[WHQGV�RQO\�WR�³&DVHV´�DQG�³&RQWURYHUVLHV�´�8�6��&RQVW��
DUW��,,,����������%HFDXVH�WKH�&RQVWLWXWLRQ�GRHV�QRW�SUHFLVHO\�GHILQH�WKH�UHDFK�RI�WKLV�
MXGLFLDO�SRZHU��FRXUWV�KDYH�GHYHORSHG�WKH�GRFWULQH�RI�VWDQGLQJ��:KLOH�VRPH�DVSHFWV�RI�
VWDQGLQJ�GRFWULQH�DUH�³PHUHO\�SUXGHQWLDO�FRQVLGHUDWLRQV�´�LW�DOVR�FRQWDLQV�D�³FRUH�
FRPSRQHQW�´�WKH�FDVH�RU�FRQWURYHUV\�UHTXLUHPHQW��Lujan v. Defs. of Wildlife������8�6��
�����������������7R�SUHYHQW�³IHGHUDO�FRXUWV�>IURP@�H[FHHG>LQJ@�WKHLU�DXWKRULW\�´�WKH�ODZ�
RI�$UWLFOH�,,,�VWDQGLQJ�³FRQILQHV�WKH�IHGHUDO�FRXUWV�WR�D�SURSHUO\�MXGLFLDO�UROH´�E\�
³OLPLW>LQJ@�WKH�FDWHJRU\�RI�OLWLJDQWV�HPSRZHUHG�WR�PDLQWDLQ�D�ODZVXLW�LQ�IHGHUDO�FRXUW�´�
Spokeo, Inc. v. Robins������6��&W���������������������FLWDWLRQV�RPLWWHG����

�
7KLV�³LUUHGXFLEOH�FRQVWLWXWLRQDO�PLQLPXP´�KDV�WKUHH�UHTXLUHPHQWV��)LUVW��WKH�

SODLQWLII�PXVW�KDYH�VXIIHUHG�D�FRQFUHWH�DQG�SDUWLFXODUL]HG�LQMXU\�LQ�IDFW��ZKLFK�PXVW�EH�
DFWXDO�RU�LPPLQHQW��UDWKHU�WKDQ�VSHFXODWLYH��6HFRQG��WKH�LQMXU\�PXVW�EH�IDLUO\�WUDFHDEOH�WR�
WKH�GHIHQGDQW¶V�DOOHJHG�FRQGXFW��7KLUG��WKH�LQMXU\�PXVW�EH�OLNHO\�UHGUHVVDEOH�E\�D�
IDYRUDEOH�GHFLVLRQ�E\�WKH�FRXUW��Lujan������8�6��DW����������������7KHVH�UHTXLUHPHQWV�
PXVW�EH�PHW�IRU�HDFK�FODLP�WKH�SODLQWLII�EULQJV��DQG�IRU�HDFK�UHPHG\�VRXJKW��Davis v. 
FEC������8�6�������������������FLWLQJ�DaimlerChrysler Corp. v. Cuno������8�6�������
�������������

�
7KH�UHOHYDQW�LQMXU\��IRU�SXUSRVHV�RI�$UWLFOH�,,,�VWDQGLQJ��FDQ�EH�WKH�YLRODWLRQ�RI�D�

ULJKW�GHILQHG�E\�VWDWXWH��WKDW�LV��&RQJUHVV�FDQ�HOHYDWH�³SUHYLRXVO\�LQDGHTXDWH´�LQMXULHV�³WR�
WKH�VWDWXV�RI�OHJDOO\�FRJQL]DEOH�LQMXULHV�´�Lujan������8�6��DW������FLWDWLRQV�RPLWWHG���
+RZHYHU��WKH�YLRODWLRQ�RI�D�VWDWXWRU\�ULJKW�GRHV�QRW�DXWRPDWLFDOO\�FRQVWLWXWH�DQ�LQMXU\�LQ�
IDFW��DQG�PD\�QRW�EH�VXIILFLHQW�WR�VXSSRUW�VWDQGLQJ��Spokeo������6��&W��DW�������$V�WKH�
6XSUHPH�&RXUW�KDV�H[SODLQHG��³D�EDUH�SURFHGXUDO�YLRODWLRQ��GLYRUFHG�IURP�DQ\�FRQFUHWH�
KDUP�´�FDQQRW�VDWLVI\�WKH�LQMXU\�LQ�IDFW�UHTXLUHPHQW��Id. $�NH\�LQTXLU\��WKHQ��LV�QRW�PHUHO\�
ZKHWKHU�D�VWDWXWRU\�ULJKW�ZDV�YLRODWHG��EXW�ZKHWKHU�WKDW�YLRODWLRQ�DFWXDOO\�KDUPHG��RU�
SRVHG�VRPH�ULVN�RI�KDUP��WR�VRPH�FRQFUHWH�LQWHUHVW��See id.�DW����������see also Frank v. 
Gaos������6��&W���������������������UHDIILUPLQJ�WKDW�Spokeo�³UHMHFWHG�WKH�SUHPLVH´�WKDW�
DQ�LQMXU\�LQ�IDFW�DXWRPDWLFDOO\�H[LVWV�VROHO\�EHFDXVH�D�VWDWXWH�JUDQWV�WKH�SODLQWLII�D�ULJKW�
DQG�DXWKRUL]HV�VXLWV�WR�HQIRUFH�VDLG�ULJKW���Summers v. Earth Island Inst.������8�6�������
������������³>'@HSULYDWLRQ�RI�D�SURFHGXUDO�ULJKW�ZLWKRXW�VRPH�FRQFUHWH�LQWHUHVW�WKDW�LV�
DIIHFWHG�E\�WKH�GHSULYDWLRQ�������LV�LQVXIILFLHQW�WR�FUHDWH�$UWLFOH�,,,�VWDQGLQJ´���

�
7KH�EXUGHQ�RI�SURRI�IRU�HVWDEOLVKLQJ�VWDQGLQJ��ZKLFK�UHVWV�ZLWK�WKH�SDUW\�VHHNLQJ�

IHGHUDO�MXULVGLFWLRQ��PXVW�EH�PHW�ZLWK�DGHTXDWH�VXSSRUW�DW�HDFK�VWDJH�RI�WKH�OLWLJDWLRQ��
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�
Lujan������8�6��DW������,Q�SDUWLFXODU��DW�WKH�VXPPDU\�MXGJPHQW�VWDJH��³WKH�SODLQWLII�FDQ�
QR�ORQJHU�UHVW�RQ�������µPHUH�DOOHJDWLRQV�¶�EXW�PXVW�µVHW�IRUWK¶�E\�DIILGDYLW�RU�RWKHU�
HYLGHQFH�µVSHFLILF�IDFWV¶´�WR�GHPRQVWUDWH�VWDQGLQJ��Id.�

�
)LQDOO\��WKH�UHTXLUHPHQWV�RI�VWDQGLQJ�DSSO\�ZLWK�HTXDO�IRUFH�WR�FODVV�DFWLRQV�DV�

WKH\�GR�WR�LQGLYLGXDO�OLWLJDQWV��Lewis v. Casey������8�6�������������������7R�GHWHUPLQH�
ZKHWKHU�D�FODVV�KDV�VWDQGLQJ��FRXUWV�DQDO\]H�WKH�VWDQGLQJ�RI�WKH�FODVV�UHSUHVHQWDWLYHV��NEI 
Contracting & Eng’g, Inc. v. Hanson Aggregates Pac. Sw., Inc.������)��G������������WK�
&LU���������,I�QRQH�RI�WKH�FODVV�UHSUHVHQWDWLYHV�FDQ�HVWDEOLVK�VWDQGLQJ��WKHQ�WKH\�PD\�QRW�
VHHN�UHOLHI�LQ�IHGHUDO�FRXUW��HLWKHU�IRU�WKHPVHOYHV�RU�RQ�EHKDOI�RI�WKH�FODVV��O’Shea v. 
Littleton������8�6�������������������8QGHU�1LQWK�&LUFXLW�SUHFHGHQW��ZKHQ�D�FODVV�KDV�
EHHQ�FHUWLILHG�DQG�DOO�FODVV�UHSUHVHQWDWLYHV�DUH�ODWHU�IRXQG�WR�ODFN�VWDQGLQJ��³WKH�FODVV�
VKRXOG�EH�GHFHUWLILHG�DQG�WKH�FDVH�GLVPLVVHG�´�NEI������)��G�DW������
�
,,,�� 'LVFXVVLRQ�

3ODLQWLIIV�DUJXH�WKDW�'HIHQGDQW�YLRODWHG�WKH�)&5$�DQG�,&5$$�E\�SURFXULQJ�
EDFNJURXQG�FKHFNV�RQ�:DO�0DUW�MRE�DSSOLFDQWV��ZLWKRXW�PDNLQJ�DGHTXDWH�GLVFORVXUHV�RU�
JLYLQJ�WKH�UHTXLVLWH�VXPPDULHV�RI�ULJKWV��,Q�WKH�LQVWDQW�06-��'HIHQGDQW�DUJXHV�LW�LV�
HQWLWOHG�WR�6XPPDU\�MXGJPHQW�RQ�3ODLQWLIIV¶�FODLPV�EHFDXVH�����DOO�WKUHH�1DPHG�3ODLQWLIIV�
ODFN�VWDQGLQJ������QR�UHDVRQDEOH�IDFW�ILQGHU�FRXOG�FRQFOXGH�WKDW�'HIHQGDQW�YLRODWHG�WKH�
)&5$$�RU�,&5$$��DQG�����3ODLQWLIIV�KDYH�IDLOHG�WR�SURYH�WKDW�'HIHQGDQW�ZLOOIXOO\�
YLRODWHG�WKH�)&5$$�RU�,&5$$��'HIHQGDQW�DFFRUGLQJO\�VHHNV�MXGJPHQW�LQ�LWV�IDYRU�RQ�DOO�
WKUHH�RI�3ODLQWLIIV¶�FODLPV��3ODLQWLIIV��E\�FRQWUDVW��DUJXH�LQ�WKHLU�06$�WKDW�WKH�&RXUW�
VKRXOG�HQWHU�MXGJPHQW�LQ�WKHLU�IDYRU�DV�WR�WKH�ILUVW�FDXVH�RI�DFWLRQ��EHFDXVH�QRQH�RI�
'HIHQGDQW¶V�GLVFORVXUH�IRUPV�DELGH�E\�WKH�VWULFWXUHV�RI�WKH�)&5$��DQG�EHFDXVH�WKHVH�
VWDWXWRU\�YLRODWLRQV�ZHUH�ZLOOIXO��

�
7KH�&RXUW�DJUHHV�ZLWK�'HIHQGDQW¶V�DUJXPHQW�WKDW�3ODLQWLIIV�ODFN�VWDQGLQJ�XQGHU�

$UWLFOH�,,,��7KHUHIRUH��DV�H[SODLQHG�LQ�ZKDW�IROORZV��WKH�&RXUW�PXVW�GHFHUWLI\�WKH�FODVV�
DQG�UHPDQG�WKH�DFWLRQ�WR�WKH�VWDWH�FRXUW��,W�LV�EH\RQG�WKH�&RXUW¶V�FRQVWLWXWLRQDO�UHDFK�WR�
UXOH�RQ�'HIHQGDQW¶V�06-�RU�3ODLQWLIIV¶�06$��DQG�WKH�&RXUW�SUHVFLQGV�IURP�DQ\�IXUWKHU�
FRQVLGHUDWLRQ�WKHUHRI��

�
$�� 1DPHG�3ODLQWLIIV�'R�1RW�6DWLVI\�WKH�$UWLFOH�,,,�6WDQGLQJ�5HTXLUHPHQWV�

$V�QRWHG�DERYH��ZKHWKHU�1DPHG�3ODLQWLIIV�KDYH�VWDQGLQJ�DOVR�GHWHUPLQHV�ZKHWKHU�
WKH�&ODVV�KDV�VWDQGLQJ��See�NEI������)��G�DW������&RQVLGHULQJ�HDFK�FDXVH�RI�DFWLRQ�LQ�
WXUQ��see Davis������8�6��DW������WKH�&RXUW�ILQGV�WKDW�1DPHG�3ODLQWLIIV�ODFN�VWDQGLQJ�IRU�
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�
HDFK�FODLP�LQ�WKH�)$&��&RQVHTXHQWO\��QHLWKHU�1DPHG�3ODLQWLIIV�QRU�WKH�&ODVV�KDV�
VWDQGLQJ�XQGHU�$UWLFOH�,,,����

�
��� 7KH�6HFRQG�&DXVH�RI�$FWLRQ�

3ODLQWLIIV¶�VHFRQG�FDXVH�RI�DFWLRQ�DOOHJHV�WKDW�'HIHQGDQWV�IDLOHG�WR�JLYH�D�SURSHU�
VXPPDU\�RI�ULJKWV��LQ�YLRODWLRQ�RI����8�6�&���������G�D�����DQG�����J�F���3XUVXDQW�WR�
������G�D�������

�
$�SHUVRQ�PD\�QRW�SURFXUH�RU�FDXVH�WR�EH�SUHSDUHG�DQ�investigative 
consumer report�RQ�DQ\�FRQVXPHU�XQOHVV²�
����LW�LV�FOHDUO\�DQG�DFFXUDWHO\�GLVFORVHG�WR�WKH�FRQVXPHU�WKDW�DQ�

LQYHVWLJDWLYH�FRQVXPHU�UHSRUW�LQFOXGLQJ�LQIRUPDWLRQ�DV�WR�KLV�
FKDUDFWHU��JHQHUDO�UHSXWDWLRQ��SHUVRQDO�FKDUDFWHULVWLFV�DQG�PRGH�
RI�OLYLQJ��ZKLFKHYHU�DUH�DSSOLFDEOH��PD\�EH�PDGH��DQG�VXFK�
GLVFORVXUH��$��LV�PDGH�LQ�D�ZULWLQJ�PDLOHG��RU�RWKHUZLVH�
GHOLYHUHG��WR�WKH�FRQVXPHU��QRW�ODWHU�WKDQ�WKUHH�GD\V�DIWHU�WKH�GDWH�
RQ�ZKLFK�WKH�UHSRUW�ZDV�ILUVW�UHTXHVWHG��DQG��%��LQFOXGHV�D�
VWDWHPHQW�LQIRUPLQJ�WKH�FRQVXPHU�RI�KLV�ULJKW�WR�UHTXHVW�WKH�
DGGLWLRQDO�GLVFORVXUHV�SURYLGHG�IRU�XQGHU�VXEVHFWLRQ��E��RI�WKLV�
VHFWLRQ�DQG�WKH�ZULWWHQ�VXPPDU\�RI�WKH�ULJKWV�RI�WKH�FRQVXPHU�
SUHSDUHG�SXUVXDQW�WR�>���8�6�&��������J�F�@��

�
���8�6�&��������G�D�������������HPSKDVLV�DGGHG���6XEVHFWLRQ��E��SURYLGHV�WKDW��
�

$Q\�SHUVRQ�ZKR�SURFXUHV�RU�FDXVHV�WR�EH�SUHSDUHG�DQ�investigative 
consumer report�RQ�DQ\�FRQVXPHU�VKDOO��XSRQ�ZULWWHQ�UHTXHVW�PDGH�
E\�WKH�FRQVXPHU�ZLWKLQ�D�UHDVRQDEOH�SHULRG�RI�WLPH�DIWHU�WKH�UHFHLSW�
E\�KLP�RI�WKH�GLVFORVXUH�UHTXLUHG�E\�VXEVHFWLRQ��D������PDNH�D�
FRPSOHWH�DQG�DFFXUDWH�GLVFORVXUH�RI�WKH�QDWXUH�DQG�VFRSH�RI�WKH�
LQYHVWLJDWLRQ�UHTXHVWHG��7KH�GLVFORVXUH�VKDOO�EH�PDGH�LQ�D�ZULWLQJ�
PDLOHG��RU�RWKHUZLVH�GHOLYHUHG��WR�WKH�FRQVXPHU�QRW�ODWHU�WKDQ�ILYH�
GD\V�DIWHU�WKH�GDWH�RQ�ZKLFK�WKH�UHTXHVW�IRU�VXFK�GLVFORVXUH�ZDV�
UHFHLYHG�IURP�WKH�FRQVXPHU�RU�VXFK�UHSRUW�ZDV�ILUVW�UHTXHVWHG��
ZKLFKHYHU�LV�WKH�ODWHU��

�
���8�6�&��������G�E���HPSKDVLV�DGGHG���$QG�������J�F���IRU�LWV�SDUW��GHWDLOV�WKH�UHTXLUHG�
FRQWHQWV�RI�WKH�³ZULWWHQ�VXPPDU\�RI�ULJKWV´�UHIHUHQFHG�LQ�������G�D������See����8�6�&��
������J�F����������
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�

3ODLQWLIIV�DOOHJH�WKDW�'HIHQGDQW¶V�GLVFORVXUHV�YLRODWHG�������G�D�����IRU�WKUHH�
UHDVRQV��ILUVW��EHFDXVH�WKH\�IDLOHG�WR�VDWLVI\�WKH�ZULWWHQ�GLVFORVXUH�UHTXLUHPHQWV�RI�
���8�6�&����������VHFRQG��EHFDXVH�WKH\�IDLOHG�WR�LQIRUP�3ODLQWLIIV�RI�WKHLU�ULJKWV�XQGHU�
������G�E���DQG�WKLUG��EHFDXVH�WKH\�GLG�QRW�FRQWDLQ�WKH�LQIRUPDWLRQ�UHTXLUHG�E\�
������J�F���)$&�������������������

�
3ODLQWLIIV��KRZHYHU��DUH�QRW�XQGHU�WKH�DHJLV�RI�WKH�GLVFORVXUH�UHTXLUHPHQWV�RI�

������G�D������%\�LWV�RZQ�WHUPV��������G�D�����LV�DSSOLFDEOH�RQO\�ZKHQ�DQ�investigative�
FRQVXPHU�UHSRUW�KDV�EHHQ�³SURFXUH>G@�RU�FDXVH>G@�WR�EH�SUHSDUHG�´�7KLV�OLPLWDWLRQ�LV�IDWDO�
WR�3ODLQWLIIV¶�VHFRQG�FDXVH�RI�DFWLRQ��$V�PHQWLRQHG�LQ�)RRWQRWH���DERYH��WKH�)&5$�
GLIIHUHQWLDWHV�EHWZHHQ�³FRQVXPHU�UHSRUWV�´�GHILQHG�LQ�������D�G���DQG�³LQYHVWLJDWLYH�
FRQVXPHU�UHSRUWV�´�GHILQHG�LQ������D�H���3ODLQWLIIV�GLG�RULJLQDOO\�DOOHJH�WKDW�'HIHQGDQW�
SURFXUHG�³D�FRQVXPHU�UHSRUW�DQG�RU�LQYHVWLJDWLYH�FRQVXPHU�UHSRUW´�DV�SDUW�RI�WKH�KLULQJ�
SURFHVV��)$&�������%XW�GXULQJ�GLVFRYHU\��WKH�1DPHG�3ODLQWLIIV�ZLWKGUHZ�WKLV�DOOHJDWLRQ�
ZLWK�UHVSHFW�WR�LQYHVWLJDWLYH�FRQVXPHU�UHSRUWV��LQ�WKHLU�UHVSRQVHV�WR�'HIHQGDQW¶V�
LQWHUURJDWRULHV��HDFK�1DPHG�3ODLQWLII�VWDWHG�WKDW�³3ODLQWLII�GRHV�QRW�FRQWHQG�WKDW�
:DO�0DUW�SURFXUHG�DQ�LQYHVWLJDWLYH�FRQVXPHU�UHSRUW�´�3LWUH�,QWHUURJ���'NW��������([����DW�
���:LOVRQ�,QWHUURJ���'NW��������([����DW����:DOWHUV�,QWHUURJ���'NW��������([����DW����

�
$V�VXFK��WKH�GLVFORVXUH�UHTXLUHPHQWV�RI�������G�D�����DUH�LQDSSOLFDEOH��LQFOXGLQJ�

LWV�UHTXLUHPHQW�RI�D�ZULWWHQ�VXPPDU\�RI�ULJKWV�LQ�DFFRUGDQFH�ZLWK�������J�F���,I�
'HIHQGDQW�QHYHU�SURFXUHG�DQ�LQYHVWLJDWLYH�FRQVXPHU�UHSRUW�DERXW�DQ\�RI�WKH�1DPHG�
3ODLQWLIIV��WKHQ�WKH\�FDQQRW�FODLP�DQ\�LQMXU\�WR�WKHLU�VWDWXWRU\�ULJKWV�XQGHU�������G�D������
:LWKRXW�DQ�LQMXU\�LQ�IDFW��QRQH�RI�WKH�1DPHG�3ODLQWLIIV�KDV�$UWLFOH�,,,�VWDQGLQJ�WR�EULQJ�
WKH�VHFRQG�FDXVH�RI�DFWLRQ��$QG��SXUVXDQW�WR�NEI�DQG�O’Shea��1DPHG�3ODLQWLIIV¶�ODFN�RI�
VWDQGLQJ�DOVR�EDUV�WKHP�IURP�EULQJLQJ�WKH�VHFRQG�FDXVH�RI�DFWLRQ�RQ�EHKDOI�RI�WKH�&ODVV��
See NEI������)��G�DW������FLWLQJ�O’Shea������8�6��DW�������

�
��� 7KH�)LUVW�&DXVH�RI�$FWLRQ�

3ODLQWLIIV¶�ILUVW�FDXVH�RI�DFWLRQ�DOOHJHV�WKDW�'HIHQGDQWV�IDLOHG�WR�PDNH�WKH�)&5$�
GLVFORVXUHV�UHTXLUHG�XQGHU�������E�E�����$���ZKLFK�SURYLGHV�WKDW��

�
([FHSW�DV�SURYLGHG�LQ�VXESDUDJUDSK��%���D�SHUVRQ�PD\�QRW�SURFXUH�D�
FRQVXPHU�UHSRUW��RU�FDXVH�D�FRQVXPHU�UHSRUW�WR�EH�SURFXUHG��IRU�
HPSOR\PHQW�SXUSRVHV�ZLWK�UHVSHFW�WR�DQ\�FRQVXPHU��XQOHVV²�
�L��D�FOHDU�DQG�FRQVSLFXRXV�GLVFORVXUH�KDV�EHHQ�PDGH�LQ�ZULWLQJ�WR�

WKH�FRQVXPHU�DW�DQ\�WLPH�EHIRUH�WKH�UHSRUW�LV�SURFXUHG�RU�FDXVHG�
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WR�EH�SURFXUHG��LQ�D�GRFXPHQW�WKDW�FRQVLVWV�VROHO\�RI�WKH�
GLVFORVXUH��WKDW�D�FRQVXPHU�UHSRUW�PD\�EH�REWDLQHG�IRU�
HPSOR\PHQW�SXUSRVHV��DQG�

�LL��WKH�FRQVXPHU�KDV�DXWKRUL]HG�LQ�ZULWLQJ��ZKLFK�DXWKRUL]DWLRQ�PD\�
EH�PDGH�RQ�WKH�GRFXPHQW�UHIHUUHG�WR�LQ�FODXVH��L���WKH�
SURFXUHPHQW�RI�WKH�UHSRUW�E\�WKDW�SHUVRQ��

�
���8�6�&��������E�E�����$����������3ODLQWLIIV�DOOHJH�WKDW�'HIHQGDQW¶V�GLVFORVXUH�
IRUPV��LQ�YLRODWLRQ�RI�WKHVH�VWULFWXUHV��DUH�QRW�VWDQGDORQH�GRFXPHQWV�DQG�FRQWDLQ�
H[WUDQHRXV�LQIRUPDWLRQ��)$&�����������DQG�WKDW�WKHLU�³SULYDF\�DQG�VWDWXWRU\�ULJKWV�
>ZHUH@�LQYDGHG´�DV�D�UHVXOW�RI�WKHVH�GHIHFWLYH�GLVFORVXUHV��)$&�������

�
(YHQ�DVVXPLQJ��DUJXHQGR��WKDW�'HIHQGDQW¶V�ZULWWHQ�GLVFORVXUHV�ZHUH�LQDGHTXDWH�

XQGHU�WKH�)&5$��1DPHG�3ODLQWLIIV�KDYH�IDLOHG�WR�LGHQWLI\�DQ�LQMXU\�VWHPPLQJ�IURP�WKLV�
VWDWXWRU\�YLRODWLRQ�WKDW�FDQ�VXIILFH�WR�VXSSRUW�$UWLFOH�,,,�VWDQGLQJ��7KH�6XSUHPH�&RXUW¶V�
GHFLVLRQ�LQ�Spokeo²DQG�WKH�ODZ�RI�VWDQGLQJ�LW�H[SRXQGV�YLV�j�YLV�VWDWXWRU\�LQMXULHV²LV�
LOOXPLQDWLQJ�DQG�GLVSRVLWLYH��

�
Spokeo��DV�H[SODLQHG�DERYH��FODULILHG�WKDW�D�YLRODWLRQ�RI�D�VWDWXWRU\�ULJKW�GRHV�QRW�

QHFHVVDULO\�JLYH�ULVH�WR�DQ�LQMXU\�LQ�IDFW��HYHQ�ZKHQ�WKH�VWDWXWH�DOVR�FRQIHUV�D�FRQFRPLWDQW�
ULJKW�RI�DFWLRQ������6��&W��DW�������7R�JLYH�ULVH�WR�VWDQGLQJ��WKH�VWDWXWRU\�YLRODWLRQ�PXVW�
DOVR�EH�DFFRPSDQLHG�E\�D�³FRQFUHWH�LQMXU\´²HLWKHU�D�de facto��DFWXDOO\�H[LVWLQJ�LQMXU\��RU�
³WKH�ULVN�RI�UHDO�KDUP�´�Id.�DW����������$QG�WKH�6XSUHPH�&RXUW�KHOG��LQ�XQDPELJXRXV�
WHUPV��WKDW�³>D@�YLRODWLRQ�RI�RQH�RI�WKH�)&5$¶V�SURFHGXUDO�UHTXLUHPHQWV�PD\�UHVXOW�LQ�QR�
KDUP�´�Id.�DW�������7KHUH��WKH�SODLQWLII��0U��5RELQV��DOOHJHG�WKDW�D�FRQVXPHU�UHSRUWLQJ�
DJHQF\�KDG�ZLOOIXOO\�IDLOHG�WR�FRPSO\�ZLWK�)&5$�SURFHGXUDO�VDIHJXDUGV�DQG�KDG�
JHQHUDWHG�D�SURILOH�RQ�KLP�FRQWDLQLQJ�D�VLJQLILFDQW�DPRXQW�RI�PLVLQIRUPDWLRQ��Id.�DW�
���������%XW�WKHVH�DOOHJDWLRQV�ZHUH�LQVXIILFLHQW�WR�VXSSRUW�VWDQGLQJ��$OWKRXJK�³&RQJUHVV�
SODLQO\�VRXJKW�WR�FXUE�WKH�GLVVHPLQDWLRQ�RI�IDOVH�LQIRUPDWLRQ�E\�DGRSWLQJ�SURFHGXUHV�
GHVLJQHG�WR�GHFUHDVH�WKDW�ULVN´²WKH�SUHFLVH�LQMXU\�DQG�SURFHGXUDO�YLRODWLRQ�0U��5RELQV�
DOOHJHG²WKH�&RXUW�UHIXVHG�WR�ILQG�VWDQGLQJ�RQ�WKH�EDVLV�RI�D�³EDUH�SURFHGXUDO�YLRODWLRQ�´�
DQG�UHPDQGHG�WR�WKH�1LQWK�&LUFXLW�WR�GHWHUPLQH�ZKHWKHU�0U��5RELQV�KDG�DOOHJHG�D�
concrete�LQMXU\�LQ�IDFW��Id.�DW�����������

�
%XW�1DPHG�3ODLQWLIIV��OLNH�0U��5RELQV��KDYH�DOOHJHG�RQO\�D�³EDUH�SURFHGXUDO�

YLRODWLRQ´�LQ�WKHLU�ILUVW�FDXVH�RI�DFWLRQ��0U��5RELQV��LQ�IDFW��PD\�KDYH�KDG�D�PRUH�
SODXVLEOH�EDVLV�IRU�VWDQGLQJ��DV�WKH�Spokeo�GLVVHQW�SHUVXDVLYHO\�DUJXHG��WKH�
PLVLQIRUPDWLRQ�LQ�0U��5RELQV¶V�SURILOH�SRVHG�D�FRQFUHWH�ULVN�RI�KDUP�WR�KLV�HPSOR\PHQW�
DQG�URPDQWLF�SURVSHFWV��See�id.�DW�������*LQVEXUJ��-���GLVVHQWLQJ���1DPHG�3ODLQWLIIV��
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KRZHYHU��KDYH�QRW�PHW�WKHLU�EXUGHQ�DW�WKH�VXPPDU\�MXGJPHQW�VWDJH�WR�HVWDEOLVK�D�
FRQFUHWH�LQMXU\�RU�ULVN�WKHUHRI���

�
7KH�SURFHGXUDO�VDIHJXDUGV�LQ�������E�E�����$��DUH�RVWHQVLEO\�DLPHG�DW�HQVXULQJ�

WKDW�FRQVXPHU�UHSRUWV��³IRU�HPSOR\PHQW�SXUSRVHV�´�DUH�RQO\�SURFXUHG�ZLWK�WKH�VXEMHFW¶V�
SULRU�FOHDUO\�LQIRUPHG�DXWKRUL]DWLRQ��See�������E�E�����$���see also ���8�6�&���������
��������OLVWLQJ�FRQVXPHU�SULYDF\�DV�D�FRQJUHVVLRQDO�SXUSRVH�LQ�HQDFWLQJ�WKH�)&5$���,Q�
WKHLU�GHSRVLWLRQV��KRZHYHU��HDFK�1DPHG�3ODLQWLII�HVVHQWLDOO\�WHVWLILHG�WKDW�WKH\�XQGHUVWRRG�
WKDW�:DO�0DUW�PLJKW�FRQGXFW�D�EDFNJURXQG�FKHFN��L�H���D�FRQVXPHU�UHSRUW���DQG�GLG�QRW�
REMHFW�WKHUHWR��3ODLQWLII�3LWUH�DQVZHUHG�WKDW�KH�XQGHUVWRRG�³WKDW�>:DO�0DUW@�PD\�GR�D�
EDFNJURXQG�FKHFN�´�DQG�WKDW�WKLV�ZDV�³RND\�ZLWK�>KLP@�´�3LWUH�'HS���'NW��������([����DW�
'������3ODLQWLII�:LOVRQ�DIILUPHG�WKDW�VKH�³XQGHUVWRRG�WKDW�D�EDFNJURXQG�FKHFN�PD\�EH�
QHHGHG�´�DQG�ZDV�³RND\�ZLWK´�VXFK�D�EDFNJURXQG�FKHFN²LQ�IDFW��WKDW�VKH�wanted�:DO�
0DUW�WR�FRQGXFW�D�EDFNJURXQG�FKHFN�VR�VKH�FRXOG�JHW�KLUHG��:LOVRQ�'HS���'NW��������
([����DW�'����������$QG�3ODLQWLII�:DOWHUV�WHVWLILHG�WKDW�VKH�XQGHUVWRRG��DW�OHDVW�³D�OLWWOH�
ELW�´�WKDW�'HIHQGDQW�PLJKW�UXQ�D�EDFNJURXQG�FKHFN��DQG�WKDW��LQ�DQ\�FDVH��VKH�ZDQWHG�WKH�
MRE�DQG�³ZRXOG�KDYH�VLJQHG�DQ\�IRUP�WKDW�ZDV�SXW�LQ�IURQW�RI�>KHU@�´�:DOWHUV�'HS���
'NW��������([����DW�'�������

�
,W�DSSHDUV�RQ�WKLV�UHFRUG²LQGHHG��IURP�WKHLU�RZQ�DGPLVVLRQV²WKDW�1DPHG�

3ODLQWLIIV�KDG�WKH�XQGHUVWDQGLQJ��DQG�JDYH�WKH�FRQVHQW��WKDW�������E�E�����$��ZDV�
LQWHQGHG�WR�VHFXUH��0RUHRYHU��WKH�RQO\�LQMXU\�3ODLQWLIIV�LGHQWLI\�LV�WKDW��DV�D�UHVXOW�RI�
'HIHQGDQW¶V�GHILFLHQW�GLVFORVXUH�IRUPV��WKH\�³KDYH�EHHQ�LQMXUHG�LQFOXGLQJ��EXW�QRW�OLPLWHG�
WR��KDYLQJ�WKHLU�SULYDF\�DQG�VWDWXWRU\�ULJKWV�LQYDGHG�LQ�YLRODWLRQ�RI�WKH�)&5$�´�)&$�
����²RU��SXW�GLIIHUHQWO\��WKDW�'HIHQGDQW�³REWDLQHG�3ODLQWLIIV¶�SHUVRQDO�LQIRUPDWLRQ�LQ�
YLRODWLRQ�RI�WKHLU�VWDWXWRULO\�SURWHFWHG�ULJKWV�´�06-�2SS�����,I��DV�WKH�6XSUHPH�&RXUW�KDV�
HVWDEOLVKHG��WKHUH�LV�D�FDWHJRU\�RI�³EDUH�SURFHGXUDO�YLRODWLRQ�´�WKHQ�LW�PXVW�FHUWDLQO\�
HQFRPSDVV�WKH�ZURQJGRLQJ�DOOHJHG�LQ�3ODLQWLIIV¶�ILUVW�FDXVH�RI�DFWLRQ��

�
6LPLODU�FDVHV�LQ�WKH�1LQWK�&LUFXLW��ZKLOH�QRW�ELQGLQJ�RQ�WKLV�&RXUW��UHLQIRUFH�WKLV�

FRQFOXVLRQ��7KH�1LQWK�&LUFXLW��IRU�H[DPSOH��UHFHQWO\�DIILUPHG�WKH�GLVPLVVDO�RI�DQ�)&5$�
FDVH�RQ�VWDQGLQJ�JURXQGV��KROGLQJ�WKDW�WKH�³SOHDGLQJV�FODLP�RQO\�WKDW�:LQ&R¶V�MRE�
DSSOLFDWLRQ�IRUPV�IDLOHG�WR�FRPSO\�ZLWK�WKH�)&5$��EXW�GR�QRW�H[SODLQ�KRZ�WKRVH�DOOHJHG�
YLRODWLRQV�KDUPHG��RU�SUHVHQWHG�D�PDWHULDO�ULVN�RI�KDUP�WR��WKH�LQWHUHVWV�VDIHJXDUGHG�E\�
WKH�VWDWXWH�´�Mitchell v. WinCo Foods, LLC������)��$SS¶[������������WK�&LU���������
%HFDXVH�WKHUH�ZDV�QR�DGHTXDWH�VKRZLQJ�RI�DQ�DFWXDO�KDUP��OLNH�FRQIXVLRQ��WKH�GLVWULFW�
FRXUW¶V�GLVPLVVDO�IRU�ODFN�RI�VWDQGLQJ�ZDV�SURSHU��Id.�$QG�FDVHV�LQ�WKH�1RUWKHUQ�'LVWULFW�
RI�&DOLIRUQLD�KDYH�IROORZHG�VLPLODU�UHDVRQLQJ��:KHQ�MRE�DSSOLFDQWV�KDYH�QRW�FODLPHG�
����WKDW�WKH�GLVFORVXUH�IRUPV�KDG�LPSDLUHG�WKHLU�XQGHUVWDQGLQJ��RU�����WKDW��KDG�WKH�
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�
GLVFORVXUH�FRPSOLHG�ZLWK�WKH�)&5$��WKH\�ZRXOG�QRW�KDYH�DXWKRUL]HG�WKH�EDFNJURXQG�
FKHFN��FRXUWV�KDYH�GHWHUPLQHG�WKDW�WKH�DOOHJHG�LQMXU\��SHU�Spokeo��GLG�QRW�H[FHHG�D�EDUH�
SURFHGXUDO�YLRODWLRQ��DQG�GLG�QRW�VXSSRUW�VWDQGLQJ��See, e.g.��Williams v. Nichols Demos, 
Inc.��1R�������FY������(-'�������:/����������DW�
���1�'��&DO��-XQH������������Lee v. 
Hertz Corp.��1R�����FY�������%/)�������:/����������DW�
���1�'��&DO��'HF������������

�
3ODLQWLIIV�GLVDJUHH��FLWLQJ�Patel v. Facebook, Inc.������)��G��������WK�&LU���������

WR�DUJXH�WKDW�WKH\�KDYH�DOOHJHG�PRUH�WKDQ�D�EDUH�SURFHGXUDO�YLRODWLRQ��06-�2SS�������7KLV�
UHOLDQFH�LV�PLVSODFHG��,Q�WKDW�FDVH��WKH�1LQWK�&LUFXLW�FRQVLGHUHG�ZKHWKHU�)DFHERRN¶V�XVH�
RI�IDFLDO�UHFRJQLWLRQ�WHFKQRORJ\�YLRODWHG�WKH�,OOLQRLV�%LRPHWULF�,QIRUPDWLRQ�3ULYDF\�$FW�
�%,3$���ZKLFK��LQ�UHOHYDQW�SDUW��FUHDWHV�³YDULRXV�REOLJDWLRQV�UHJDUGLQJ�WKH�FROOHFWLRQ��
UHWHQWLRQ��GLVFORVXUH��DQG�GHVWUXFWLRQ�RI�ELRPHWULF�LGHQWLILHUV�DQG�ELRPHWULF�LQIRUPDWLRQ�´�
����)��G�DW�������TXRWLQJ�Rosenbach v. Six Flags Entm’t Corp.������1�(��G������������
�,OO����������7KH�1LQWK�&LUFXLW�IRXQG�WKDW�WKH�DOOHJHG�VWDWXWRU\�YLRODWLRQ²YL]���³WKH�
FROOHFWLRQ��XVH��DQG�VWRUDJH�RI�ELRPHWULF�LGHQWLILHUV�ZLWKRXW�D�ZULWWHQ�UHOHDVH�������DQG�WKH�
IDLOXUH�WR�PDLQWDLQ�D�UHWHQWLRQ�VFKHGXOH�RU�JXLGHOLQHV�IRU�GHVWUR\LQJ�ELRPHWULF�
LGHQWLILHUV´²ZDV�QRW�PHUHO\�SURFHGXUDO��EXW�ZRXOG�necessarily�YLRODWH�WKH�XQGHUO\LQJ�
VXEVWDQWLYH�SULYDF\�LQWHUHVWV��Id.�DW����������

�
7KH�Patel�FRXUW�FRQWLQXHG�E\�VSHFLILFDOO\�GLVWLQJXLVKLQJ�LWV�UHVXOW�IURP�WKH�

H[DPSOH�RI�DQ�)&5$�YLRODWLRQ�WKDW�EUHDFKHV�WKH�WHUPV�RI�WKH�VWDWXWH�ZLWKRXW�KDUPLQJ�WKH�
VXEVWDQWLYH�LQWHUHVW�WKH�)&5$�ZDV�FUHDWHG�WR�SURWHFW��Id.�$QG�WKH�LQMXU\�1DPHG�3ODLQWLIIV�
KDYH�DOOHJHG�LV�MXVW�RI�WKLV�VRUW��$V�WKH\�H[SODLQHG�LQ�WKHLU�GHSRVLWLRQV��1DPHG�3ODLQWLIIV�
XQGHUVWRRG�WKDW�WKH\�PLJKW�EH�VXEMHFW�WR�D�EDFNJURXQG�FKHFN²DQG��EHFDXVH�WKH\�ZDQWHG�
WR�ZRUN�DW�:DO�0DUW��WKH\�FRQVHQWHG�WR�VDLG�EDFNJURXQG�FKHFNV��)XUWKHUPRUH��WKHUH�LV�QR�
VXJJHVWLRQ�WKDW�WKH\�ZRXOG�KDYH�withheld�WKHLU�FRQVHQW��KDG�'HIHQGDQW¶V�GLVFORVXUH�IRUPV�
EHHQ�)&5$�FRPSOLDQW��8QOLNH�WKH�SODLQWLIIV�LQ�Patel��WKHQ��1DPHG�3ODLQWLIIV�KDYH�IDLOHG�
WR�VHW�IRUWK�HYLGHQFH�RI�DQ\�LQMXU\�EH\RQG�D�EDUH�SURFHGXUDO�YLRODWLRQ��

�
3ODLQWLIIV¶�DSSHDO�WR�Syed v. M-I, LLC������)��G�������WK�&LU���������LV�VLPLODUO\�

PLVWDNHQ��,Q�WKDW�FDVH��FULWLFDOO\��0U��6\HG�ZDV�VXUSULVHG�WR�OHDUQ�WKDW�KH�ZDV�VXEMHFWHG�WR�
D�EDFNJURXQG�FKHFN�ZKLOH�KH�ZDV�UHYLHZLQJ�KLV�SHUVRQQHO�ILOH��L�H���ZHOO�DIWHU�KH�KDG�
VLJQHG�WKH�GLVFORVXUH�DQG�DXWKRUL]DWLRQ�IRUP������)��G�DW��������������7KH�1LQWK�&LUFXLW�
KHOG�WKDW�WKLV�EHODWHG�GLVFRYHU\�MXVWLILHG�D�UHDVRQDEOH�LQIHUHQFH�WKDW�0U��6\HG�ZDV�
FRQIXVHG�E\�WKH�GLVFORVXUH�IRUP��GLG�QRW�XQGHUVWDQG�WKDW�KH�ZDV�DXWKRUL]LQJ�D�EDFNJURXQG�
FKHFN��DQG�ZRXOG�QRW�KDYH�DXWKRUL]HG�D�EDFNJURXQG�FKHFN�KDG�WKH�IRUPV�DW�LVVXH�EHHQ�
)&5$�FRPSOLDQW��Id.�DW����������1DPHG�3ODLQWLIIV��KRZHYHU��XQGHUVWRRG�WKDW�'HIHQGDQW�
PLJKW�UXQ�D�EDFNJURXQG�FKHFN��DQG�EHFDXVH�WKH\�ZDQWHG�'HIHQGDQW�WR�KLUH�WKHP��WKH\�
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�
FRQVHQWHG�WR�WKH�SRWHQWLDO�EDFNJURXQG�FKHFNV��See�3LWUH�'HS���'NW��������([����DW�'������
:LOVRQ�'HS���'NW��������([����DW�'����������:DOWHUV�'HS���'NW��������([����DW�'������

�
3ODLQWLIIV¶�UHIHUHQFH�WR�Thomas v. FTS USA, LLC������)��6XSS���G������(�'��9D��

�����²FLWHG�DSSURYLQJO\�E\�WKH�Syed�FRXUW²LV�DOVR�LQDSSRVLWH��,Q�Thomas��WKH�SODLQWLII�
DOOHJHG�WKDW�WKH�GHIHQGDQWV�YLRODWHG�KLV�ULJKW�WR�FRQILGHQWLDOLW\�E\�SURFXULQJ�D�FRQVXPHU�
UHSRUW�³ZLWKRXW�ILUVW�SURYLGLQJ�WKH�UHTXLUHG�GLVFORVXUH�RU�REWDLQLQJ�KLV�ZULWWHQ�FRQVHQW�´�
����)��6XSS���G�DW������7KH�Thomas�FRXUW�KHOG�WKDW�WKLV�YLRODWLRQ�RI�³WKH�VWDWXWRU\�ULJKW�WR�
SULYDF\´�FRQVWLWXWHG�D�FRQFUHWH�LQMXU\�DQG�VXSSRUWHG�$UWLFOH�,,,�VWDQGLQJ��Id.�$JDLQ��
KRZHYHU��1DPHG�3ODLQWLIIV�KDYH�QRW�DGGXFHG�DQ\�HYLGHQFH�WKDW�WKHLU�substantive�ULJKWV�
ZHUH�YLRODWHG��XQOLNH�WKH�SODLQWLII�LQ�Thomas��1DPHG�3ODLQWLIIV�ZHUH�JLYHQ�GLVFORVXUH�
IRUPV��XQGHUVWRRG�WKDW�'HIHQGDQW�PLJKW�SURFXUH�D�EDFNJURXQG�FKHFN��DQG�FRQVHQWHG�WR�
WKH�EDFNJURXQG�FKHFN�SURFHVV��7KH�YLRODWLRQV�WKH\�DOOHJH�DUH�EDUH�SURFHGXUDO�YLRODWLRQV��
DQG�Spokeo�KDV�KHOG�WKDW�VXFK�LQMXULHV�FDQQRW�HVWDEOLVK�VWDQGLQJ��

�
%HFDXVH�1DPHG�3ODLQWLIIV�KDYH�QRW�DOOHJHG�D�VXIILFLHQWO\�FRQFUHWH�LQMXU\��WKH\�ODFN�

$UWLFOH�,,,�VWDQGLQJ�WR�EULQJ�WKH�ILUVW�FDXVH�RI�DFWLRQ��$V�VXFK��WKH\�DUH�DOVR�GLVTXDOLILHG�
IURP�EULQJLQJ�WKH�ILUVW�FDXVH�RI�DFWLRQ�RQ�EHKDOI�RI�WKH�&ODVV��See NEI������)��G�DW�����
�FLWLQJ�O’Shea������8�6��DW�������

�
��� 7KH�7KLUG�&DXVH�RI�$FWLRQ�

3ODLQWLIIV¶�WKLUG�FDXVH�RI�DFWLRQ�DOOHJHV�WKDW�'HIHQGDQWV�IDLOHG�WR�PDNH�WKH�
GLVFORVXUHV�UHTXLUHG�XQGHU�WKH�,&5$$��&DO��&LY��&RGH��������et seq.�,Q�UHOHYDQW�SDUW��
6HFWLRQ���������SURYLGHV�WKDW�FRQVXPHU�UHSRUWV�³IRU�HPSOR\PHQW�SXUSRVHV´�FDQ�RQO\�EH�
SURFXUHG�LI�³D�FOHDU�DQG�FRQVSLFXRXV�GLVFORVXUH´�LV�SURYLGHG�WR�WKH�FRQVXPHU�LQ�ZULWLQJ�
³LQ�D�GRFXPHQW�WKDW�FRQVLVWV�VROHO\�RI�WKH�GLVFORVXUH�´�&LY������������D�����%����

�
3ODLQWLIIV�DOOHJH�WKDW�'HIHQGDQW¶V�GLVFORVXUH�IRUPV�GLG�QRW�FRQVLVW�VROHO\�RI�WKH�

GLVFORVXUH��DQG�WKXV�FRQWDLQHG�H[WUDQHRXV�LQIRUPDWLRQ�DQG�ZHUH�QRW�FOHDU�DQG�
FRQVSLFXRXV��)$&�����������7KHVH��KRZHYHU��DUH�WKH�VDPH�YLRODWLRQV�DOOHJHG�XQGHU�WKH�
)&5$�LQ�WKH�ILUVW�FDXVH�RI�DFWLRQ��DQG�WKH\�UHPDLQ�EDUH�SURFHGXUDO�YLRODWLRQV�XQGHU�
&DOLIRUQLD�ODZ��:KLOH�WKH�&DOLIRUQLD�6WDWH�/HJLVODWXUH�FDQ�HVWDEOLVK�SURFHGXUDO�VDIHJXDUGV�
RQ�EDFNJURXQG�FKHFNV��LW�FDQQRW��DQ\�PRUH�WKDQ�WKH�8�6��&RQJUHVV��DOORZ�SODLQWLIIV�WR�VXH�
LQ�IHGHUDO�FRXUW��LQ�YLRODWLRQ�RI�$UWLFOH�,,,��RQ�WKH�EDVLV�RI�SURFHGXUDO�YLRODWLRQV�
XQDFFRPSDQLHG�E\�FRQFUHWH�LQMXU\��$V�VXFK��IRU�WKH�UHDVRQV�GLVFXVVHG�ZLWK�UHVSHFW�WR�WKH�
ILUVW�FDXVH�RI�DFWLRQ�DERYH��1DPHG�3ODLQWLIIV�ODFN�VWDQGLQJ�WR�EULQJ�WKH�WKLUG�FDXVH�RI�
DFWLRQ�LQ�IHGHUDO�FRXUW²DQG��FRQVHTXHQWO\��QHLWKHU�FDQ�WKH\�EULQJ�WKLV�FODLP�RQ�EHKDOI�RI�
WKH�&ODVV��See NEI������)��G�DW������FLWLQJ�O’Shea������8�6��DW�������
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�
��� 7KH�³/DZ�RI�WKH�&DVH´�,V�,QDSSRVLWH�

)LQDOO\��3ODLQWLIIV�DUJXH�WKDW�³WKH�ODZ�RI�WKH�FDVH´�GRFWULQH�SUHFOXGHV�WKLV�&RXUW�
IURP�UHFRQVLGHULQJ�WKH�TXHVWLRQ�RI�VWDQGLQJ��FLWLQJ�Thomas v. Bible������)��G����������
��WK�&LU���������IRU�WKH�SURSRVLWLRQ�WKDW�³D�FRXUW�LV�JHQHUDOO\�SUHFOXGHG�IURP�
UHFRQVLGHULQJ�DQ�LVVXH�WKDW�KDV�DOUHDG\�EHHQ�GHFLGHG�E\�WKH�VDPH�FRXUW��RU�D�KLJKHU�FRXUW�
LQ�WKH�LGHQWLFDO�FDVH�´�$SSOLFDWLRQ�RI�WKLV�GRFWULQH�LV�HQWLUHO\�LQDSSURSULDWH�WR�WKH�SUHVHQW�
$UWLFOH�,,,�VWDQGLQJ�DQDO\VLV���

�
$V�WKH�6XSUHPH�&RXUW�KDV�UHSHDWHGO\�KHOG��³>Z@H�KDYH�DQ�REOLJDWLRQ�WR�DVVXUH�

RXUVHOYHV�RI�OLWLJDQWV¶�VWDQGLQJ�XQGHU�$UWLFOH�,,,�´�Frank������6��&W��DW�������TXRWLQJ�
DaimlerChrysler������8�6��DW�������7KH�LPSRUWDQFH�RI�WKLV�PDQGDWH�LV�VHOI�HYLGHQW��:HUH�
ZH�WR�LJQRUH�WKH�TXHVWLRQ�RI�VWDQGLQJ��RU�WR�EOLQGO\�IROORZ�³WKH�ODZ�RI�WKH�FDVH�´�ZH�
ZRXOG�UXQ�WKH�ULVN�RI�GHFLGLQJ�FDVHV�XOWUD�YLUHV��3ODLQWLIIV¶�DUJXPHQW��DW�ERWWRP��LQYLWHV�XV�
WR�VWUD\�IURP�WKH�FDVH�RU�FRQWURYHUV\�UHTXLUHPHQW�RI�$UWLFOH�,,,²WR�DGMXGLFDWH�D�FDVH�LQ�
YLRODWLRQ�RI�D�FRQVWLWXWLRQDO�EHGURFN²PHUHO\�EHFDXVH�WKLV�&RXUW�KDG�IRXQG�VWDQGLQJ�DW�DQ�
HDUOLHU�VWDJH�RI�WKH�OLWLJDWLRQ��7KH�&RXUW�GHFOLQHV��REYLRXVO\��WR�UHDFK�DQ�DEVXUG�DQG�
XQFRQVWLWXWLRQDO�UHVXOW��DQG�DFFRUGLQJO\�UHMHFWV�3ODLQWLIIV¶�FRQWHQWLRQ�WKDW�WKH�ODZ�RI�WKH�
FDVH�LV�GHWHUPLQDWLYH�RI�WKHLU�$UWLFOH�,,,�VWDQGLQJ��

�
,Q�VXP��1DPHG�3ODLQWLIIV�ODFN�VWDQGLQJ�IRU�DOO�WKUHH�FDXVHV�RI�DFWLRQ��VR�WRR��WKHQ��

GRHV�WKH�&ODVV��See NEI������)��G�DW������FLWLQJ�O’Shea������8�6��DW�������1LQWK�&LUFXLW�
SUHFHGHQW�WKHUHIRUH�UHTXLUHV�WKDW�WKH�&ODVV�EH�GHFHUWLILHG��NEI������)��G�DW������$V�VXFK��
WKH�&RXUW�KHUHE\�*5$176�'HIHQGDQW¶V�0RWLRQ�WR�'HFHUWLI\���
�

%�� 7KH�&RXUW�0XVW�5HPDQG�WKH�&DVH�IRU�)XUWKHU�3URFHHGLQJV�

7KH�UHPDLQLQJ�LVVXH�LV�ZKHWKHU�WKH�&RXUW�VKRXOG�UHPDQG�WKH�FDVH�RU�HQWHU�
MXGJPHQW�LQ�'HIHQGDQW¶V�IDYRU��3ODLQWLIIV�DUJXH�WKDW�UHPDQG�LV�WKH�FRUUHFW�UHVXOW�ZKHQ�D�
SODLQWLII�LV�IRXQG�WR�ODFN�VWDQGLQJ�DIWHU�UHPRYDO�IURP�VWDWH�FRXUW��SXUVXDQW�WR�Polo v. 
Innoventions International, LLC������)��G��������WK�&LU���������'HIHQGDQWV��E\�FRQWUDVW��
DUJXH�WKDW�UHPDQG�LV�LQDSSURSULDWH�ZKHQ�LW�³ZRXOG�EH�IXWLOH�´�FLWLQJ�Bell v. City of 
Kellogg������)��G�����������������WK�&LU���������'HIHQGDQWV�DOVR�SRLQW�WR�WKH�DFDGHPLF�
GLVWLQFWLRQ�EHWZHHQ�MXVWLFLDELOLW\�DQG�MXULVGLFWLRQ��VXJJHVW�WKDW�3ODLQWLIIV�ZRXOG�DOVR�ODFN�
VWDQGLQJ�LQ�&DOLIRUQLD�VWDWH�FRXUWV��DQG�DUJXH�WKDW�D�UHPDQG�ZRXOG�EH�QRQVHQVLFDO��

�
$V�IDU�DV�HVWDEOLVKHG�EODFN�OHWWHU�ODZ�JRHV��3ODLQWLIIV�XQGRXEWHGO\�KDYH�WKH�

VWURQJHU�DUJXPHQW��NEI�GRHV�SURYLGH�WKDW��ZKHQ�D�FODVV�KDV�EHHQ�FHUWLILHG�DQG�DOO�FODVV�
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�
UHSUHVHQWDWLYHV�DUH�ODWHU�IRXQG�WR�ODFN�VWDQGLQJ��³WKH�FODVV�VKRXOG�EH�GHFHUWLILHG�DQG�WKH�
FDVH�GLVPLVVHG�´�NEI������)��G�DW������%XW��DV�3ODLQWLIIV�FRUUHFWO\�REVHUYH��NEI��XQOLNH�
WKH�LQVWDQW�DFWLRQ��originated�LQ�IHGHUDO�FRXUW��UHPDQG�ZDV�WKXV�XQDYDLODEOH�DV�D�
SURFHGXUDO�RSWLRQ���

�
8QGHU����8�6�&����������E\�FRQWUDVW��LI�D�FDVH�LV�UHPRYHG�DQG�LW�ODWHU�³DSSHDUV�WKDW�

WKH�GLVWULFW�FRXUW�ODFNV�VXEMHFW�PDWWHU�MXULVGLFWLRQ��WKH�FDVH�VKDOO�EH�UHPDQGHG�´�$V�WKH�
1LQWK�&LUFXLW�H[SODLQHG�LQ�Polo��WKLV�UHPDQG²FRQVLVWHQW�ZLWK�WKH�VWDWXWH¶V�XVH�RI�shall²
LV�JHQHUDOO\�PDQGDWRU\������)��G�DW�������$QG�WKH�Polo�FRXUW�ZDV�XQHTXLYRFDO�LQ�LWV�
UHDVRQLQJ��³5HPDQG�LV�WKH�FRUUHFW�UHPHG\�EHFDXVH�D�IDLOXUH�RI�IHGHUDO�VXEMHFW�PDWWHU�
MXULVGLFWLRQ�PHDQV�RQO\�WKDW�WKH�federal�FRXUWV�KDYH�QR�SRZHU�WR�DGMXGLFDWH�WKH�PDWWHU��
6WDWH�FRXUWV�DUH�QRW�ERXQG�E\�WKH�FRQVWUDLQWV�RI�$UWLFOH�,,,�´�Id. �FLWLQJ�ASARCO Inc. v. 
Kadish������8�6��������������������
�

'HIHQGDQW�DWWHPSWV�WR�DYRLG�WKLV�RXWFRPH�E\�KLJKOLJKWLQJ�WKH�DFDGHPLF�GLVWLQFWLRQ�
EHWZHHQ�³MXVWLFLDELOLW\´�DQG�³VXEMHFW�PDWWHU�MXULVGLFWLRQ�´�$W�WKH�RXWVHW��LW�VKRXOG�EH�QRWHG�
WKDW�FRXUWV��LQFOXGLQJ�WKH�6XSUHPH�&RXUW��IUHTXHQWO\�HOLGH�WKLV�GLVWLQFWLRQ��See, e.g.��
ASARCO������8�6��DW������³7KH�VHFRQG�jurisdictional�LVVXH�LV�������ZKHWKHU��XQGHU�IHGHUDO�
VWDQGDUGV��WKH�FDVH�ZDV�nonjusticiable�DW�LWV�RXWVHW�EHFDXVH�WKH�RULJLQDO�SODLQWLIIV�ODFNHG�
VWDQGLQJ�WR�VXH��������´��HPSKDVLV�DGGHG����Polo������)��G�DW�������³>$@�UHPRYHG�FDVH�LQ�
ZKLFK�WKH�SODLQWLII�ODFNV�$UWLFOH�,,,�VWDQGLQJ�PXVW�EH�UHPDQGHG�WR�VWDWH�FRXUW�XQGHU�
�������F���������´���Moore v. United Parcel Serv., Inc.��1R�����FY�������9&�������:/�
���������DW�
���1�'��&DO��0D\������������UHPDQGLQJ�IRU�ODFN�RI�VXEMHFW�PDWWHU�
MXULVGLFWLRQ�DIWHU�ILQGLQJ�SODLQWLII�ODFNHG�VWDQGLQJ���Miranda v. Magic Mountain LLC��
1R��&9����������6-2��66��������:/���������DW�
���&�'��&DO��-DQ�������������VDPH���
U.S. House of Representatives v. Burwell������)��6XSS���G�������������'�'�&��������
�WUHDWLQJ�VWDQGLQJ�DV�D�³MXULVGLFWLRQDO�UHTXLUHPHQW>@�RI�$UWLFOH�,,,�´�DQG�MXVWLFLDELOLW\�DV�
³WKH�DGYLVDELOLW\�RI�KHDULQJ�WKH�FDVH´����

�
)XUWKHUPRUH��WKH�GLVWLQFWLRQ�LV�ZLWKRXW�D�IXQFWLRQDO�GLIIHUHQFH�LQ�WKH�LQVWDQW�FDVH��

:KHWKHU�FDWHJRUL]HG�DV�D�IDLOXUH�RI�MXVWLFLDELOLW\�RU�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ��WKH�ODFN�
RI�$UWLFOH�,,,�VWDQGLQJ�QHFHVVLWDWHV�WKH�VDPH�FRQFOXVLRQ²QDPHO\��WKDW�WKLV�&RXUW�KDV�QR�
DXWKRULW\�WR�IXUWKHU�DGMXGLFDWH�WKLV�DFWLRQ��$V�VXFK��WKH�&RXUW�ZRXOG�KDYH�WR�FURVV�LWV�
FRQVWLWXWLRQDO�ERXQGDULHV�WR�HQWHU�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�'HIHQGDQW��7KH�SURSHU�
FRXUVH�RI�DFWLRQ�LV�LQVWHDG�WR�UHPDQG�WR�D�FRXUW�ZLWK�WKH�SRZHU�WR�KHDU�WKLV�FDVH��

�
1RU�ZRXOG�UHPDQG�EH�³IXWLOH�´�DV�'HIHQGDQWV�VXJJHVW��SXUVXDQW�WR�Bell v. City of 

Kellogg��$V�WKH�Polo�FRXUW�REVHUYHG��VRPH�WZHQW\�ILYH�\HDUV�DIWHU�Bell��³WKH�Bell�UXOH�KDV�
EHHQ�TXHVWLRQHG��DQG�PD\�QR�ORQJHU�EH�JRRG�ODZ�´�����)��G�DW�������(YHQ�DVVXPLQJ�Bell�
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�
KDV�VRPH�UHPDLQLQJ�YLWDOLW\��KRZHYHU��LW�GRHV�QRW�UHTXLUH�WKH�&RXUW�WR�HQWHU�MXGJHPHQW�IRU�
'HIHQGDQWV�LQVWHDG�RI�UHPDQGLQJ�WKH�FDVH��)RU�WKH�Bell�UXOH�WR�DSSO\��³D�GLVWULFW�FRXUW�
PXVW�KDYH�µDEVROXWH�FHUWDLQW\¶�WKDW�D�VWDWH�FRXUW�ZRXOG�µVLPSO\�GLVPLVV>@�WKH�DFWLRQ�RQ�
UHPDQG�¶´�Polo������)��G�DW�������DOWHUDWLRQ�LQ�RULJLQDO���TXRWLQJ�Bell������)��G�DW��������
7KH�&RXUW�GRHV�QRW�ILQG�WKDW�WKH�RXWFRPH�RI�3ODLQWLIIV¶�FDVH�LQ�VWDWH�FRXUW�³LV�VR�FOHDU�DV�WR�
EH�IRUHRUGDLQHG´��WKH�SURSHU�SURFHGXUDO�UHVXOW�LV�WKHUHIRUH�UHPDQG��UDWKHU�WKDQ�WKH�JUDQW�
RI�'HIHQGDQW¶V�06-��See id.��see also�Nichols Demos, Inc.�������:/����������DW�
��
�ILQGLQJ�UHPDQG�ZDV�QRW�IXWLOH�EHFDXVH�$UWLFOH�,,,�VWDQGLQJ�GRFWULQH�LV�QRW�ELQGLQJ�RQ�
VWDWH�FRXUWV���7KH�&RXUW�ZLOO�DFFRUGLQJO\�DOORZ�WKH�VWDWH�FRXUW²LQ�WKH�H[HUFLVH�RI�LWV�
SURSHU�SDUDOOHO�MXULVGLFWLRQ²WR�GHWHUPLQH�ZKHWKHU�3ODLQWLIIV�KDYH�VWDQGLQJ�XQGHU�
&DOLIRUQLD�ODZ��

�
)LQDOO\��'HIHQGDQW�PDNHV�SDVVLQJ�UHIHUHQFH�WR�D�ODZ�UHYLHZ�FRPPHQW�WR�VXJJHVW�

WKDW�UHPDQGLQJ�WKH�FDVH�ZRXOG�EH�QRQVHQVLFDO��7R�WKH�H[WHQW�'HIHQGDQW�EHOLHYHV�WKDW�VWDWH�
FRXUWV�VKRXOG�QRW�EH�DOORZHG�WR�HQIRUFH�IHGHUDO�VWDWXWHV�ZKHQ�IHGHUDO�FRXUWV�FDQQRW�GR�VR��
'HIHQGDQW�KDV�PLVXQGHUVWRRG�WKH�QDWXUH�RI�RXU�IHGHUDOLVW�V\VWHP��,Q�JHQHUDO��³VWDWH�FRXUWV�
PD\�DVVXPH�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�D�IHGHUDO�FDXVH�RI�DFWLRQ�DEVHQW�SURYLVLRQ�E\�
&RQJUHVV�WR�WKH�FRQWUDU\�RU�GLVDEOLQJ�LQFRPSDWLELOLW\�EHWZHHQ�WKH�IHGHUDO�FODLP�DQG�WKH�
VWDWH�FRXUW�DGMXGLFDWLRQ�´�Gulf Offshore Co. v. Mobil Oil Corp.������8�6��������������
��������,Q�WKH�LQVWDQW�FDVH��WKHUH�LV�QR�VXFK�FRQWUDU\�SURYLVLRQ�RU�LQFRPSDWLELOLW\�DIRRW��
LQGHHG��&RQJUHVV�authorized�LQGLYLGXDOV�WR�VXH�XQGHU�WKH�)&5$�LQ�ERWK�VWDWH�DQG�IHGHUDO�
FRXUW��See����8�6�&��������S���������³$Q�DFWLRQ�WR�HQIRUFH�DQ\�OLDELOLW\�FUHDWHG�XQGHU�
WKLV�WLWOH�PD\�EH�EURXJKW�LQ�DQ\�DSSURSULDWH�8QLWHG�6WDWHV�GLVWULFW�FRXUW�������RU�LQ�DQ\�RWKHU�
FRXUW�RI�FRPSHWHQW�MXULVGLFWLRQ��������´���$QG�DV�WKH�Polo FRXUW�PDGH�HPLQHQWO\�FOHDU��
³>V@WDWH�FRXUWV�DUH�QRW�ERXQG�E\�WKH�FRQVWUDLQWV�RI�$UWLFOH�,,,�´�HYHQ�ZKHQ�IHGHUDO�FRXUWV�
PD\�QRW�FRQVWLWXWLRQDOO\�KHDU�D�FDVH������)��G�DW����� �FLWLQJ�ASARCO������8�6��DW�������
*LYHQ�WKH�IHGHUDOLVW�VWUXFWXUH�RI�RXU�JRYHUQPHQW��LW�LV�WKHUHIRUH�HQWLUHO\�VHQVLEOH�IRU�WKH�
&RXUW�WR�UHPDQG�WKH�FDVH�DQG�DOORZ�3ODLQWLIIV�D�FKDQFH�WR�DGMXGLFDWH�WKHLU�FODLPV�XQGHU�
WKH�SDUDOOHO�MXULVGLFWLRQ�RI�WKH�&DOLIRUQLD�VWDWH�FRXUWV��

�
%HFDXVH�LW�LV�UHTXLUHG�WR�GR�VR�E\�IHGHUDO�VWDWXWH�DQG�1LQWK�&LUFXLW�SUHFHGHQW��WKH�

&RXUW�KHUHE\�5(0$1'6�WKH�FDVH�WR�WKH�VWDWH�FRXUW��7KH�&RXUW�WDNHV�QR�SRVLWLRQ�DV�WR�
3ODLQWLIIV¶�DELOLW\��RQ�UHPDQG��WR�HVWDEOLVK�VWDQGLQJ�RU�FHUWLI\�D�FODVV�XQGHU�WKH�UHOHYDQW�
VWDQGDUGV�RI�&DOLIRUQLD�ODZ��
�
,9�� 'LVSRVLWLRQ�

)RU�WKH�UHDVRQV�VHW�IRUWK�DERYH��WKH�&RXUW�*5$176�'HIHQGDQW¶V�0RWLRQ�WR�
'HFHUWLI\�DQG�5(0$1'6�WKH�LQVWDQW�DFWLRQ�WR�WKH�VWDWH�FRXUW��'HIHQGDQW¶V�0RWLRQ�IRU�
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�
6XPPDU\�-XGJPHQW�DQG�3ODLQWLIIV¶�0RWLRQ�IRU�6XPPDU\�$GMXGLFDWLRQ�DUH�WKHUHIRUH�ERWK�
'(1,('�$6�0227��

�
7KH�&OHUN�VKDOO�VHUYH�WKLV�PLQXWH�RUGHU�RQ�WKH�SDUWLHV���
�
�

0,187(6�)250����
&,9,/�*(1�

� �
,QLWLDOV�RI�'HSXW\�&OHUN��GMO�

�
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