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The Labor Code Private Attorneys The Labor Code Private Attorneys 
General Act of 2004General Act of 2004
Using the ActUsing the Act’’s New Notice s New Notice 

Requirement to Advantage EmployersRequirement to Advantage Employers

Stanley W. Levy, Esq.Stanley W. Levy, Esq.
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Review:  What is the Private Attorneys Review:  What is the Private Attorneys 
General Act of 2004?General Act of 2004?

Commonly known as Commonly known as ““PAGAPAGA”” or the or the ““Bounty Bounty 
Hunter LawHunter Law””
Allows employees to sue to enforce Allows employees to sue to enforce almost almost any any 
provision of the California Labor Codeprovision of the California Labor Code
Employees can now collect penalties that, Employees can now collect penalties that, 
previously, only the Department of Labor previously, only the Department of Labor 
Standards Enforcement (Standards Enforcement (““DLSEDLSE””) could ) could 
collect.collect.

3 manatt

PAGAPAGA’’ss Notice RequirementNotice Requirement

Amendment to PAGA requires employees to Amendment to PAGA requires employees to 
provide notice before filing a lawsuit seeking provide notice before filing a lawsuit seeking 
PAGA penalties.PAGA penalties.
To Whom?  The Employer and the DLSETo Whom?  The Employer and the DLSE
Form?  Written NoticeForm?  Written Notice
Contents?  Specific Sections of the Labor Code, Contents?  Specific Sections of the Labor Code, 
Facts and TheoriesFacts and Theories
How?  By certified mailHow?  By certified mail
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When is Notice Required?  When is Notice Required?  

Unclear from language of the statuteUnclear from language of the statute
Seems to imply that notice is required for any Seems to imply that notice is required for any 
lawsuit alleging violations of statutes listed in Lab. lawsuit alleging violations of statutes listed in Lab. 
Code Code §§ 2699.5, but this is not the case.2699.5, but this is not the case.

Manatt, Phelps & Phillips, LLP was the first to Manatt, Phelps & Phillips, LLP was the first to 
litigate the notice requirement in litigate the notice requirement in Caliber Caliber 
Bodyworks, Inc. v. Super. Ct. (Herrera, et al.)Bodyworks, Inc. v. Super. Ct. (Herrera, et al.), 134 , 134 
Cal. App. 4Cal. App. 4thth 365 (2005).365 (2005).

5 manatt

Caliber Bodyworks, Inc. v. Super. Ct. Caliber Bodyworks, Inc. v. Super. Ct. 
(Herrera, et al.) (Herrera, et al.) 

Court of Appeal held that notice is required for Court of Appeal held that notice is required for 
PAGA claims seeking PAGA claims seeking ““civil penalties,civil penalties,”” but not but not 
for lawsuits seeking for lawsuits seeking ““statutory penalties.statutory penalties.””
““CivilCivil”” vs. vs. ““StatutoryStatutory”” PenaltiesPenalties

““Civil PenaltiesCivil Penalties””:  Penalties that only the DLSE :  Penalties that only the DLSE 
could collect before PAGAcould collect before PAGA
““Statutory PenaltiesStatutory Penalties””:  Penalties that employees :  Penalties that employees 
could collect by statute prior to PAGAcould collect by statute prior to PAGA
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How Do You Know if a Lawsuit Seeks How Do You Know if a Lawsuit Seeks 
““CivilCivil”” or or ““StatutoryStatutory”” Penalties?Penalties?

Complaint may not mention PAGA, but may Complaint may not mention PAGA, but may 
still involve PAGA claims.still involve PAGA claims.
Requires analysis of the Labor Code and the Requires analysis of the Labor Code and the 
plaintiffplaintiff’’s Complaint to determine if s Complaint to determine if ““civil civil 
penaltiespenalties”” are being sought under PAGAare being sought under PAGA

7 manatt

What To Do If You Are Served with a What To Do If You Are Served with a 
PAGA Notice?PAGA Notice?

Consult counsel immediately to maximize Consult counsel immediately to maximize 
advantages of advanced notice.advantages of advanced notice.
Counsel Can:Counsel Can:

Assess whether PAGA notice really applies;Assess whether PAGA notice really applies;
Make sure notice complies with legal requirements;Make sure notice complies with legal requirements;
Investigate claims;Investigate claims;
Advise regarding damage control; andAdvise regarding damage control; and
Strategize regarding defense.Strategize regarding defense.
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What To Do If You Are Served with a What To Do If You Are Served with a 
PAGA Notice? (PAGA Notice? (ctdctd.).)

Some Options for Resolving Claims:Some Options for Resolving Claims:
Strategize whether to request that the DLSE handle Strategize whether to request that the DLSE handle 
the claim;the claim;
Strategize regarding whether to negotiate the claim Strategize regarding whether to negotiate the claim 
with the plaintiffwith the plaintiff’’s private attorney, perhaps before a s private attorney, perhaps before a 
lawsuit is filed.lawsuit is filed.
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What To Do If You Are What To Do If You Are NOT NOT Served Served 
with a PAGA Notice?with a PAGA Notice?

Consult counsel immediately to assess whether Consult counsel immediately to assess whether 
causes of action or requests for penalties can be causes of action or requests for penalties can be 
thrown out for failure to comply with notice thrown out for failure to comply with notice 
requirements.requirements.
This was the case in This was the case in Caliber Bodyworks, Inc., et al. Caliber Bodyworks, Inc., et al. 
v. Super. Ct. (Herrera, et al.).v. Super. Ct. (Herrera, et al.).
Reduces value of plaintiffReduces value of plaintiff’’s claims for s claims for 
settlement purposessettlement purposes



The Current Uncertainty in Meal The Current Uncertainty in Meal 
and Break Period Requirementsand Break Period Requirements

Stanley W. Levy, Esq.Stanley W. Levy, Esq.
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RequireRequire each employee to take a meal period;each employee to take a meal period;

OrOr

ProvideProvide each employee with a meal period and each employee with a meal period and 
pay the employee for the meal period if he or pay the employee for the meal period if he or 
she voluntarily agrees to skip the meal period she voluntarily agrees to skip the meal period 

and work instead?and work instead?

Under California law, does an employer need to:
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Labor Code Labor Code §§ 512(a)512(a)
(Effective 9/19/00)(Effective 9/19/00)

““An employer may not employ an employee for An employer may not employ an employee for 
a work period of more than five hours per day a work period of more than five hours per day 
without without providing providing the employee with a meal the employee with a meal 
period of not less than 30 minutes, except that period of not less than 30 minutes, except that 
if the total work period per day of the employee if the total work period per day of the employee 
is no more than six hours, the meal period may is no more than six hours, the meal period may 
be waived by mutual consent of both the be waived by mutual consent of both the 
employer and employee.employer and employee.””

13 manatt

IWC Wage Order #4 IWC Wage Order #4 
(Effective 1/1/01, updated Jan. 2005)(Effective 1/1/01, updated Jan. 2005)

““No employer shall employ any person for a work No employer shall employ any person for a work 
period of more than five hours without a meal period of more than five hours without a meal 
period of not less than 30 minutes, except that period of not less than 30 minutes, except that 
when a work period of not more than six hours when a work period of not more than six hours 
with complete the daywith complete the day’’s work the meal period s work the meal period 
may be waived by the mutual consent of the may be waived by the mutual consent of the 
employer and employee.employer and employee.””
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““No employer shall No employer shall 
employ any person for a employ any person for a 
work period of more work period of more 
than five hours without than five hours without 
a meal period of not less a meal period of not less 
than 30 minutes...than 30 minutes...””

““An employer may not An employer may not 
employ an employee for a employ an employee for a 
work period of more than work period of more than 
five hours per day without five hours per day without 
providingproviding the employee the employee 
with a meal period of not with a meal period of not 
less than 30 minutes...less than 30 minutes...””

Wage OrderWage OrderLabor CodeLabor Code

Inconsistency between Labor Code [provide] and 
Wage Order [require]

15 manatt

Existing law does not define the term Existing law does not define the term ““provideprovide””

Without a clear definition to follow, both employees Without a clear definition to follow, both employees 
and employers are confused as to the requirements and employers are confused as to the requirements 
regarding meal periods.  regarding meal periods.  

The confusion has resulted in an increase in lawsuits The confusion has resulted in an increase in lawsuits 
concerning meal periods.  concerning meal periods.  

The Division of Labor Standards Enforcement (DLSE) The Division of Labor Standards Enforcement (DLSE) 
issued proposed regulations to clarify the definition of issued proposed regulations to clarify the definition of 
““provideprovide”” but withdrew those proposed regulations in but withdrew those proposed regulations in 
January 2006.January 2006.
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§§13700(a)(2) Definitions.  As used in this section:13700(a)(2) Definitions.  As used in this section:
““ProvideProvide”” means means to supply or make availableto supply or make available a a 

meal period to the employee and give the employee the meal period to the employee and give the employee the 
opportunity to take the meal period opportunity to take the meal period 

§§13700(b)(2). Requirement to Provide Meal Periods13700(b)(2). Requirement to Provide Meal Periods
““An employer shall be deemed to have provided a meal An employer shall be deemed to have provided a meal 

period to an employee in accordance with Labor Code Section period to an employee in accordance with Labor Code Section 
512 if the employer:512 if the employer:
Has Has informed the employeeinformed the employee after the effective date after the effective date 
of this regulation, either orally or in writing, of of this regulation, either orally or in writing, of 
his/her his/her right to take a meal periodright to take a meal period and and gives the gives the 
employee the opportunityemployee the opportunity each day to take the each day to take the 
meal meal period(speriod(s););””

Proposed Regulations (withdrawn 1/14/06)

17 manatt

On January 14, 2006, Gov. Arnold On January 14, 2006, Gov. Arnold 
SchwarzeneggerSchwarzenegger’’s administration withdrew the s administration withdrew the 
proposed regulations for meal and rest periods, proposed regulations for meal and rest periods, 
stating:stating:

““The previous rule making became too adversarial.  We want The previous rule making became too adversarial.  We want 
to approach it differently with advisory groups and fully to approach it differently with advisory groups and fully 

talk it out.talk it out.””
--Schwarzenegger spokesman Rick RiceSchwarzenegger spokesman Rick Rice

But...
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What is an employer to do?What is an employer to do?

19 manatt

Labor Code Section 226.7(b)Labor Code Section 226.7(b)
““If an employer fails to provide an employee a meal period or resIf an employer fails to provide an employee a meal period or rest period, the t period, the 
employer shall pay the employee one additional hour of pay at themployer shall pay the employee one additional hour of pay at the employeee employee’’s s 
regular rate of compensation for each work day that the meal or regular rate of compensation for each work day that the meal or rest period is rest period is 

not provided.not provided.””

IWC Wage Order Section 11(b)IWC Wage Order Section 11(b)

““If an employer fails to provide an employee a meal period in accIf an employer fails to provide an employee a meal period in accordance with ordance with 
the applicable provisions of this order, the employer shall pay the applicable provisions of this order, the employer shall pay the employee the employee 
one (1) hour of pay at the employeeone (1) hour of pay at the employee’’s regular rate of compensation for each s regular rate of compensation for each 

workday that the meal period is not provided.workday that the meal period is not provided.””

Penalty?  Or Wage?Penalty?  Or Wage?
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Why does it matter?Why does it matter?

Statute of limitations for a Statute of limitations for a penaltypenalty = = One yearOne year. . 
(Code of Civil Procedure Section 340)(Code of Civil Procedure Section 340)

Statute of limitations for an action upon a Statute of limitations for an action upon a 
liability created by statute, liability created by statute, other than a penaltyother than a penalty (e.g. (e.g. 
a wage) = a wage) = Three yearsThree years. (Code of Civil . (Code of Civil 
Procedure Section 338)Procedure Section 338)

21 manatt

Caliber Bodyworks v. Superior CourtCaliber Bodyworks v. Superior Court
(Court of Appeal, Second District (Los Angeles), November 23, 20(Court of Appeal, Second District (Los Angeles), November 23, 2005)05)

““Although section 226.7 does not expressly label Although section 226.7 does not expressly label 
this payment a penalty, it is in the nature of a this payment a penalty, it is in the nature of a 
statutory penalty because it requires the statutory penalty because it requires the 
employer to pay more than the value of the employer to pay more than the value of the 
missed meal or rest period.  The section 226.7 missed meal or rest period.  The section 226.7 
payment does not compensate the employee for payment does not compensate the employee for 
any extra time worked but rather punishes the any extra time worked but rather punishes the 
employer for its failure to provide the meal or employer for its failure to provide the meal or 
rest period mandated by the IWC.rest period mandated by the IWC.””
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Murphy v. Kenneth ColeMurphy v. Kenneth Cole
(Court of Appeal, First District (San Francisco), December 2, (Court of Appeal, First District (San Francisco), December 2, 

2005)2005)

Legislature referred to it as a penaltyLegislature referred to it as a penalty

““The payments imposed by the wage order and section The payments imposed by the wage order and section 
226.7 are not compensation for the missed 10 or 30 226.7 are not compensation for the missed 10 or 30 
minute rest or meal break, but are fixed at one minute rest or meal break, but are fixed at one 
additional hour of pay.  That compensation is not additional hour of pay.  That compensation is not 
payment for labor performed, but is an arbitrary payment for labor performed, but is an arbitrary 
amount imposed on the employer in addition to the amount imposed on the employer in addition to the 
salary already paid during the time the employee was salary already paid during the time the employee was 
not eating or resting.  It is not overtime pay for an not eating or resting.  It is not overtime pay for an 
allowed work period, but a penalty for violating the law allowed work period, but a penalty for violating the law 
that prohibits work during those times.that prohibits work during those times.””

23 manatt

National Steel and Shipbuilding Co. v. Superior CourtNational Steel and Shipbuilding Co. v. Superior Court
(Court of Appeal, Fourth District (San Diego), January 20, 2006)(Court of Appeal, Fourth District (San Diego), January 20, 2006)

The Legislature could have labeled it a penalty The Legislature could have labeled it a penalty 
as they have done in other Labor Code sections, as they have done in other Labor Code sections, 
but did not.but did not.
““The selfThe self--executing nature of the payment executing nature of the payment 
suggests it is not a penalty because the right to a suggests it is not a penalty because the right to a 
penalty does not accrue until it has been penalty does not accrue until it has been 
enforced...Because the hour of pay under enforced...Because the hour of pay under 
section 226.7 is owed when it is incurred, it is section 226.7 is owed when it is incurred, it is 
similar to earned wages.similar to earned wages.””
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Mills v. Bed, Bath & BeyondMills v. Bed, Bath & Beyond
(Court of Appeal, Second District (Los Angeles), January 27, 200(Court of Appeal, Second District (Los Angeles), January 27, 2006)6)

““Wages are fundamentally Wages are fundamentally ‘‘compensation for services compensation for services 
renderedrendered’’...the payments due under section 226.7 for ...the payments due under section 226.7 for 
missed breaks do not compensate an employee for missed breaks do not compensate an employee for 
additional services rendered.  To the contrary, section additional services rendered.  To the contrary, section 
226.7 payments are fixed sums that become due the 226.7 payments are fixed sums that become due the 
moment a break period is missed, regardless of the moment a break period is missed, regardless of the 
amount of time wrongly worked during a break amount of time wrongly worked during a break 
period...the failure of section 226.7 to correlate any period...the failure of section 226.7 to correlate any 
payment due to any additional labor performed by an payment due to any additional labor performed by an 
employee undermines any argument the payment is a employee undermines any argument the payment is a 
wage.wage.””

25 manatt

January January 
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DateDateDistrictDistrictCase NameCase Name



New Employment Law New Employment Law 
Statutes for 2006 Statutes for 2006 

Arthur Y. Whang, Esq.Arthur Y. Whang, Esq.
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Review of AB 1825: Mandatory Review of AB 1825: Mandatory 
Sexual Harassment TrainingSexual Harassment Training

50 or more 50 or more ““employeesemployees””
Two hours of Two hours of ““interactiveinteractive”” trainingtraining
Those employed as of 7/1/05: training due 1/1/06Those employed as of 7/1/05: training due 1/1/06
New New ““supervisorssupervisors””: : within 6 monthswithin 6 months
Every two years thereafterEvery two years thereafter
Possible consequences: DFEH and trial presumptionPossible consequences: DFEH and trial presumption
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Assembly Bill 1311Assembly Bill 1311

Permits Permits substitute servicesubstitute service of any of any 
complaint, notice, or decision relating to complaint, notice, or decision relating to 
proceedings before Labor Commissioner.proceedings before Labor Commissioner.
Leaving copy of materials at home or Leaving copy of materials at home or 
office of person being served, and mailing office of person being served, and mailing 
copy to same address.copy to same address.
Enacted to curb avoidance of summons.Enacted to curb avoidance of summons.

29 manatt

Assembly Bill 1669Assembly Bill 1669

oo Extends period for filing Complaint of Extends period for filing Complaint of 
discrimination/harassment/retaliation with discrimination/harassment/retaliation with 
DFEH for minors.DFEH for minors.

oo Minors have until Minors have until ““one year from the dateone year from the date””
that he or she that he or she ““attains the age of majority.attains the age of majority.””

oo Facts arise on ComplainantFacts arise on Complainant’’s 16s 16thth birthday, birthday, 
he/she can wait until his/her 19he/she can wait until his/her 19thth birthday birthday 
to file Complaint with DFEH.to file Complaint with DFEH.
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Assembly Bill No. 1093Assembly Bill No. 1093

Two important components:Two important components:
(1)(1) Payment of Final Wages by Direct Payment of Final Wages by Direct 

Deposit (Lab. Code 213); andDeposit (Lab. Code 213); and
(2)(2) Change in Minimum Pay to Apply the Change in Minimum Pay to Apply the 

““Computer Software ExemptionComputer Software Exemption”” (Lab. (Lab. 
Code 515.5)Code 515.5)

31 manatt

Direct Deposit of Final Wage Direct Deposit of Final Wage 
Payments Now Acceptable!Payments Now Acceptable!

Upon an employeeUpon an employee’’s quit or discharge, employer s quit or discharge, employer 
may now deposit final wages in a bank account may now deposit final wages in a bank account 
of the employeeof the employee’’s choice that has a place of s choice that has a place of 
business in this state.business in this state.
Employee must have authorized the deposit.Employee must have authorized the deposit.
All other laws respecting final wage payments All other laws respecting final wage payments 
still apply!still apply!
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Minimum Pay Change for Computer Minimum Pay Change for Computer 
Software ExemptionSoftware Exemption

Minimum compensation as of 1/01/06: Minimum compensation as of 1/01/06: 
$47.81 per hour$47.81 per hour..

““Or the annualized fullOr the annualized full--time salary equivalent of time salary equivalent of 
that rate, provided that all the other that rate, provided that all the other 
requirements for exemption are met and that in requirements for exemption are met and that in 
each workweek the employee receives not less each workweek the employee receives not less 
than $47.81 per hour worked.than $47.81 per hour worked.””
$47.81 x 2080 hours = $47.81 x 2080 hours = $99,444.80 per year$99,444.80 per year..

33 manatt

For salaried, computer software exempt For salaried, computer software exempt 
employees:employees:
Minimum annual salary of $99,444.80 plus Minimum annual salary of $99,444.80 plus 
$47.81 per hour worked on top.$47.81 per hour worked on top.
““Employee AEmployee A”” makes statutory minimum makes statutory minimum 
and works 50 hours in a week:and works 50 hours in a week:
Normal salary plus $47.81 x 10 hours = Normal salary plus $47.81 x 10 hours = 
$478.10$478.10



34 manatt

Consequences for failure to pay properly:Consequences for failure to pay properly:
Liability for failure to pay wages, andLiability for failure to pay wages, and
Liability for overtime at premium rates Liability for overtime at premium rates 
(employee, if not paid per LC 515.5, will (employee, if not paid per LC 515.5, will 
fall outside exemption, rendering him/her fall outside exemption, rendering him/her 
subject to overtime).subject to overtime).

35 manatt

What are employers to do?What are employers to do?

Review exempt job positions to ensure Review exempt job positions to ensure 
compliance.compliance.
Adjust pay to new, statutory level.Adjust pay to new, statutory level.
All computer exempt employees should keep All computer exempt employees should keep 
time records (may have to ensure payment of time records (may have to ensure payment of 
hourly rate for all hours worked).hourly rate for all hours worked).
Check annually for increases in minimum pay.Check annually for increases in minimum pay.



Recent Common Law Recent Common Law 
DevelopmentsDevelopments

Sharon B. Bauman, Esq.Sharon B. Bauman, Esq.
Jay J. Wang, Esq.Jay J. Wang, Esq.
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The FMLAThe FMLA

•• OO’’Reilly v. Rutgers UniversityReilly v. Rutgers University, 2006 WL 141895 , 2006 WL 141895 
(D.N.J. Jan. 19, 2006)(D.N.J. Jan. 19, 2006)
Employee requested FMLA leaveEmployee requested FMLA leave
Employer requested that employee provide Employer requested that employee provide 
medical certification formmedical certification form
Employee refused to provide the form to her Employee refused to provide the form to her 
supervisor on supervisor on ““privacyprivacy”” groundsgrounds
Court held: employee cannot dictate who can see Court held: employee cannot dictate who can see 
the medical certification formthe medical certification form
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The FMLAThe FMLA
•• TellisTellis v. Alaska Airlines, Inc.v. Alaska Airlines, Inc., 414 F.3d 1045 (9, 414 F.3d 1045 (9thth Cir. 2005)Cir. 2005)

Employee requested time off when his wife developed difficultiesEmployee requested time off when his wife developed difficulties
with her pregnancywith her pregnancy
Supervisor suggested that the employee take FMLA leaveSupervisor suggested that the employee take FMLA leave
Employee left a leave request form requesting 3 days off (July 5Employee left a leave request form requesting 3 days off (July 5, , 
6, and 7)6, and 7)
On July 6, employeeOn July 6, employee’’s car broke down and employee decides to s car broke down and employee decides to 
fly to Atlanta to pick up his other car and drive it back to Seafly to Atlanta to pick up his other car and drive it back to Seattlettle
When employee did not show up for work When employee did not show up for work ---- and the airline and the airline 
couldncouldn’’t reach him t reach him –– his employment was terminatedhis employment was terminated
Employee claimed driving car back to Seattle should count as Employee claimed driving car back to Seattle should count as 
““caring forcaring for”” his wife because it provided her his wife because it provided her ““psychological psychological 
comfortcomfort”” to know she would have reliable transportationto know she would have reliable transportation
Court held: caring means providing Court held: caring means providing actualactual carecare

39 manatt

The ADA and The FEHAThe ADA and The FEHA
•• LeonelLeonel v. American Airlines, Inc.v. American Airlines, Inc., 400 F.3d 702 (9, 400 F.3d 702 (9thth Cir. 2005)Cir. 2005)

3 applicants for flight attendant positions, all HIV3 applicants for flight attendant positions, all HIV--positivepositive
All were given All were given ““conditionalconditional”” offers of employment, contingent offers of employment, contingent 
on passing background checks and medical examinationson passing background checks and medical examinations
Employer sent the applicants for medical examinations while Employer sent the applicants for medical examinations while 
background checks were still pendingbackground checks were still pending
All applicants failed to reveal HIV status on the medical historAll applicants failed to reveal HIV status on the medical history y 
questionnairequestionnaire
Blood tests revealed HIVBlood tests revealed HIV--positive status and employer rescinded positive status and employer rescinded 
job offersjob offers
Applicants sued, arguing employer could not require them to Applicants sued, arguing employer could not require them to 
disclose personal medical information so early in the applicatiodisclose personal medical information so early in the application n 
processprocess
Court held: Employers are not entitled to medical information Court held: Employers are not entitled to medical information 
until until ““realreal”” job offer is madejob offer is made
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The Compassionate Use ActThe Compassionate Use Act
•• Ross v. Ross v. RagingwireRagingwire Telecom., Inc.Telecom., Inc., 132 Cal.App.4, 132 Cal.App.4thth 590 (2005)*590 (2005)*

Employer conducted preEmployer conducted pre--employment drug testemployment drug test
Employee tested positive for marijuanaEmployee tested positive for marijuana
Employee was using marijuana pursuant to a physicianEmployee was using marijuana pursuant to a physician’’s s 
recommendation for chronic back painrecommendation for chronic back pain
Employer discharged employee and employee suedEmployer discharged employee and employee sued
Employee claimed the FEHA required the employer to Employee claimed the FEHA required the employer to 
accommodate his back pain and that the accommodation was accommodate his back pain and that the accommodation was 
allowing employee to smoke marijuanaallowing employee to smoke marijuana
Court held: Because possession of marijuana is illegal under Court held: Because possession of marijuana is illegal under 
Federal law, the court cannot require an employer to Federal law, the court cannot require an employer to 
accommodate the employeeaccommodate the employee’’s uses use
California Supreme Court has granted review of this decisionCalifornia Supreme Court has granted review of this decision

41 manatt

SEXUAL HARASSMENTSEXUAL HARASSMENT

•• Miller v. Department of CorrectionsMiller v. Department of Corrections, 36 Cal.4, 36 Cal.4thth 446 446 
(2005)(2005)
SexSex
BickeringBickering
More SexMore Sex
Court held: Too much sex!Court held: Too much sex!
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Harassment/Abusive BehaviorHarassment/Abusive Behavior
•• EEOC v. NatEEOC v. Nat’’l Education Assoc.l Education Assoc., 422 F.3d 840 (9, 422 F.3d 840 (9thth Cir. Cir. 

2005)2005)
3 female employees sued for hostile work environment3 female employees sued for hostile work environment
Claim was based on supervisorClaim was based on supervisor’’s frequent yelling, s frequent yelling, 
screaming and profanityscreaming and profanity
There were NO sexual overtures and NO lewd There were NO sexual overtures and NO lewd 
commentscomments
Court held: There is no legal requirement that hostile Court held: There is no legal requirement that hostile 
acts be sex or genderacts be sex or gender--specific in content to state a claim specific in content to state a claim 
under Title VII.  The question to ask is: under Title VII.  The question to ask is: ““Did the Did the 
behavior affect women more adversely than it affected behavior affect women more adversely than it affected 
menmen””??
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RetaliationRetaliation
•• YanowitzYanowitz v. Lv. L’’Oreal USA, Inc.Oreal USA, Inc., 36 Cal.4, 36 Cal.4thth 1028 (2005)1028 (2005)

Employee refused to follow supervisorEmployee refused to follow supervisor’’s order to s order to 
terminate employee who the supervisor believed was terminate employee who the supervisor believed was 
not not ““hothot”” enoughenough
Employee claimed the supervisor subjected her to Employee claimed the supervisor subjected her to 
heightened scrutiny and increasingly hostile treatment heightened scrutiny and increasingly hostile treatment 
because she refused to fire the womanbecause she refused to fire the woman
Employee quit and suedEmployee quit and sued
Court held: Employee need not expressly complain to Court held: Employee need not expressly complain to 
be engaging in be engaging in ““protected activityprotected activity”” and and ““adverse adverse 
employment actionemployment action”” is to be construed broadly is to be construed broadly 
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• PAGA Summarized:  The Private Attorneys General Act of 2004 is commonly known 
as “PAGA” or the “Bounty Hunter Law.”  PAGA allows current and former employees 
to sue to enforce virtually any provision of the Labor Code and to collect penalties for 
those violations that, prior to PAGA, only the Department of Labor Standards 
Enforcement (“DLSE”) could collect.  In mid-2004, PAGA was amended to prevent 
lawsuits based on minor violations of the Labor Code, require court approval of all 
settlements, and require potential plaintiffs to provide notice before filing a lawsuit 
seeking PAGA penalties. 

 
• PAGA’s Notice Requirement:  Before filing a lawsuit seeking PAGA penalties (see 

below), potential plaintiffs must provide certified mail written notice of the claim to both 
the DLSE and the employer.  The notice must name the specific provisions of the Labor 
Code that were allegedly violated and include facts and theories to support the alleged 
violation.  The DLSE then has the opportunity to investigate the claims and issue a 
citation, if appropriate, or allow the plaintiff to proceed with his or her lawsuit. 

 
• Compliance with PAGA’s Notice Requirement:  The PAGA statute is complicated and 

it is not always clear whether a lawsuit is actually being brought pursuant to PAGA and, 
if so, to which claims PAGA’s notice requirement applies.  Manatt, Phelps & Phillips, 
LLP was the first to litigate the meaning of this notice provision on behalf of one of its 
clients.  That Court of Appeal’s decision currently defines when a potential plaintiff must 
comply with  PAGA’s notice requirements.  See Caliber Bodyworks, Inc., et al. v. Super. 
Ct. (Herrera, et al.), 134 Cal. App. 4th 365 (2005).   

 
• Defining PAGA Penalties:  In short, the Court in Caliber held that notice is required 

when “civil penalties” are sought, but not when “statutory penalties” are sought.  The 
Court defined “civil penalties” as penalties that, prior to PAGA, only the government 
could collect.  “Statutory penalties” were recoverable by private litigants before PAGA.  
The issue is complex and involves a detailed parsing of the claims that are made and the 
relief that is sought.  Nonetheless, resolving the notice issue early on can help employers 
minimize damages in two major ways, depending on whether the potential plaintiff 
provides PAGA notice:  1) either by allowing the employer to prepare for a lawsuit 
before it is filed when notice is provided; or 2) by reducing the potential settlement value 
of the claim when notice is not provided. 

 
• PAGA Lawsuits When Notice Is Provided To the Employer:   Employers should 

consult their counsel immediately upon receiving notice of a PAGA claim.  Doing so will 
allow the employer to prepare for a lawsuit before its filed and potentially avoid it 
altogether by: 1) making sure the notice itself meets statutory requirements; 2) 
investigating the claims; 3) controlling any potential damages; 4) strategizing regarding 
whether to request that the DLSE handle the claim; and 5) strategizing whether to 
negotiate the claim with the plaintiff’s private attorney, perhaps even before a lawsuit is 
filed. 
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• PAGA Lawsuits Where Notice Is Not Provided:  When PAGA notice was required, but 

not provided, employers may be able to get certain causes of action and claims for 
penalties dismissed at the outset, as was the case for Manatt’s client in Caliber 
Bodyworks, Inc., et al. v. Super. Ct. (Herrera, et al.), 134 Cal. App. 4th 365 (2005).  This 
reduces the value of the plaintiff’s claim for settlement purposes. 

S.W.L. 
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Murphy v. Kenneth Cole Productions, Inc. 
134 Cal. App.4th 728 (December 2, 2005) 
 
 
 
Facts:  Retail store manager sought recovery of unpaid wages from employer based on 
misclassification of employee as an exempt employee.  Employee argued that he was entitled to 
overtime and payments for missed meal and rest periods, as well as waiting time penalties 
associated thereto.  The trial court not only awarded all amounts to the employee, but granted 
employee’s motion for attorneys’ fees and costs that almost equaled the total award amount.   
 
Court Decision:  The California Court of Appeal affirmed the payment of overtime wages to the 
employee as a nonexempt individual based on the determination that the retail store manager 
spent only 10 percent of his time engaged in managerial duties, did not customarily and regularly 
exercise discretion and independent judgment, and did not have the requisite level of authority or 
input regarding hiring and firing decisions.  However, the court refused to award damages for 
failure to provide meal or rest periods as such amount was a penalty requiring that a person bring 
such claim within the one-year statute of limitations under California Code of Civil Procedure 
section 340.  
 
Pertinent Language:   “The settled rule in California is that statutes which provide for recovery 
of damages additional to actual losses incurred, such as double or treble damages, are considered 
penal in nature, and thus governed by the one-year period of limitations.” 
 
What an Employer Should Do:  While the ruling in Murphy appears to assist employers by 
limited the time frame in which meal and rest period penalties are recoverable, the Court of 
Appeals reaffirms the strict standard by which employers must classify their exempt and 
nonexempt employees.  The court reinforced that under California law, the executive exemption 
does not focus on defining the worker’s principal function, but requires that an employee be 
primarily engaged in the duties that meet the test of the exemption.  The mere fact that an 
employee is labeled a “manager” is insufficient to satisfy the executive exemption requirements.  
Employers must examine the job duties and descriptions for their supervisors and ensure that 
more than half of the individual’s time is spent exercising independent judgment in matters of 
significance, i.e. the authority or power to make an independent choice free from immediate 
direction or supervision.     
 
Note:  In January 2006, a petition for review of this case was filed with the California 
Supreme Court.  The California Supreme Court has not yet decided whether it will review 
the decision.  The issue before the Supreme Court, should the Court review the case, will be 
the penalty/one-year statute of limitation issue. 
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Gattuso v. Harte-Hanks Shoppers, Inc. 
133 Cal. App.4th 985 (October 27, 2005) 
 
 
 
Facts:  Employee sales representatives sought damages from the alleged violation of California 
Labor Code section 2802 by the employer in regard to reimbursing automobile expenses incurred 
by the employees.  Employees were outside sales representatives whose duties included using 
their personal automobiles to distribute advertising publications in California.  The trial court 
denied class certification, and determined that there was no violation of section 2802. 
 
Court Decision:  The California Court of Appeal affirmed the trial court’s rulings, noting that 
Labor Code section 2802 permitted an employer to pay increased salaries or commissions 
instead of reimbursing the employee for actual automobile expenses incurred or paying a 
reasonable mileage rate provided such increased compensation sufficiently indemnified 
employees for expenses incurred inclusive of taxes the outside sales representatives are required 
to pay.  
 
Pertinent Language:   “But on its face, [Labor Code section 2802] does not specify any 
particular method by which the employer must indemnify the employees for necessary 
expenditures or losses.  And nothing in the statute indicates that the Legislature intended to 
create one exclusive method for such indemnification.” 
 
What an Employer Should Do:  Employers have been provided alternative means by which to 
compensate employees forced to incur automobile expenses during the course and scope of their 
employment.  Rather than just paying actual expenses incurred or the mileage rate set by the 
Internal Revenue Service, employers can take a proactive approach and increase salary to avoid 
the administrative requirements of reimbursing expenses.  However, this does not preclude the 
employer’s responsibility in ensuring that the increase in salary sufficiently covers any such 
expenses, even after tax withholdings are discounted; nor does this mean that employees can 
enter into an agreement waiving the requirements of Labor Code section 2802.  Such agreements 
excusing an employer from reimbursing automobile expenses are still null and void.  Employers 
must conduct a cost-risk analysis to determine whether this new approach approved by the Court 
of Appeal would be more beneficial to the administration of the employer’s business in terms of 
cost and resources. 
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MacIsaac v. Waste Management Collection and Recycling, Inc. 
134 Cal. App.4th 1076 (December 12, 2005) 
 
 
 
Facts:  Plaintiff employee alleged that his layoff due to a reduction in force constituted a “mass 
layoff” requiring notification to the employee pursuant to the California Worker Adjustment and 
Retraining Notification Act (“WARN”).  Plaintiff relied upon the sale of a city contract to 
another company in which 42 employees were transferred to the new company, coupled with the 
layoff of 20 employees, to meet the “50 people in 30 days” threshold requirement under the 
WARN Act.  The trial court granted summary judgment for defendant. 
 
Court Decision:  The California Court of Appeal affirmed the judgment for defendant, finding 
that there was no mass layoff triggering the WARN Act’s notice requirements.  The court held 
that under the statute’s unambiguous definition of layoff, the determining factor was whether an 
employee had been separated from a position rather than from a specific employer.  As such, 
since the 42 employees that were transferred to the new company following the sale of a city 
contract maintained the same positions, salary, and duties as their employment with defendant, 
there was no “layoff.” 
 
Pertinent Language:   “The statute defines ‘layoff’ as ‘a separation from a position for lack of 
funds or lack of work.’ (§ 1400, subd. (c), italics added.) In contrast to the plain language of the 
statute, MacIsaac focuses on whether the employee was separated from a particular employer. 
But under the Legislature's express definition, that is clearly the wrong question. Under the 
Legislature's chosen definition of ‘layoff,’ the determining factor is whether the employee has 
been separated from ‘a position, not whether the employee is separated from an ‘employer.’” 
 
What an Employer Should Do:  This case provides some leeway for employers in terms of the 
notice requirements that must be provided under the California WARN Act.  The case clarifies 
the fact that where a position is transferred to another employer, the 60-day WARN notification 
is not required.  However, employers are cautioned they do not have carte blanche and that this 
should be taken to mean that any transfer of employees to a new employer is free from WARN 
notification requirements.  The transfer must involve the employee being placed in a similar 
position with the same functions, duties, salary, and benefits.  Employers should consult with 
counsel prior to any sale regarding appropriate compliance with the California WARN Act and 
must also consider whether the Federal WARN Act would require the employer to provide notice 
to employees. 
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Ross v. Ragingwire Telecommunications, Inc. 
132 Cal. App.4th 590 (September 7, 2005) 
 
 
 
Facts:  An eight-day employee brought claims for wrongful termination, employment 
discrimination, and breach of contract against his employer for terminating him upon discovery 
of the employee’s use of medical marijuana pursuant to the Compassionate Use Act during a pre-
employment drug test.  The trial court determined that since the employee’s use of marijuana 
violated federal criminal statutes, the employer was justified as a matter of law in terminating the 
employment relationship. 
 
Court Decision:  The California Court of Appeal affirmed the dismissal of the employee’s case 
based on the recognized interests of an employer not to employ persons who use illegal drugs.  
The court held that nothing in the Fair Employment and Housing Act (“FEHA”) precluded an 
employer from firing, or refusing to hire, a person who uses an illegal drug.  Furthermore, the 
medical use of marijuana pursuant to the Compassionate Use Act does not prevent an employer 
from exercising its rights to protect its interests in removing a worker with increased safety 
issues, diminished productivity, and/or greater health costs.  The Compassionate Use Act merely 
permits use of marijuana for medicinal purposes without incurring state criminal law sanctions; it 
does not protect employment rights of marijuana users, even if taken for a known disability.  
 
Pertinent Language:  “FEHA, like the American with Disabilities Act of 1990, requires only 
reasonable accommodation of an employee’s disability [citations omitted].  It is not reasonable to 
require an employer to accommodate a disability by allowing an employee’s drug use when such 
use is illegal.” 
 
What an Employer Should Do:  Employers can condition an offer of employment upon passing 
a pre-employment drug test in certain situations.  More importantly, as a result of this ruling, this 
includes use of marijuana for medicinal purposes as permitted under the Compassionate Use Act.   
 
Note: The California Supreme Court has granted a petition to review this case.   
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Miller v. Department of Corrections 
36 Cal.4th 446 (July 18, 2005) 
 
 
 
Facts:  Two former employees at the Valley State Prison for Women alleged sexual harassment 
against the warden of the prison for providing unwarranted favorable treatment to numerous 
female employees with whom the warden was having an affair.  The former employees claimed 
that they were denied certain employment benefits due to sexual favoritism for those women in 
relationships with the warden.  The trial court granted summary judgment for the Department of 
Corrections and concluded the conduct did not constitute sexual harassment against the two 
former employee plaintiffs. 
 
Court Decision:  The California Supreme Court reversed the judgment in favor of the 
Department of Corrections and held that there was sufficient evidence to establish a prima facie 
case of sexual harassment.  The court adopted the EEOC’s 1990 policy statement that 
widespread sexual favoritism may create a hostile work environment by sending the demeaning 
message that managers view female employees as “sexual playthings” or that “the way for 
women to get ahead in the workplace is by engaging in sexual conduct.”  Based on the warden’s 
affairs with three subordinates, and the resulting granting of unwarranted and unfair employment 
benefits to these subordinates (including the power to abuse other employees who complained 
about the affairs), the plaintiffs’ working conditions were altered and a hostile work environment 
was created. 
 
Pertinent Language:  “...we conclude that, although an isolated instance of favoritism on the 
part of a supervisor toward a female employee with whom the supervisor is conducting a 
consensual sexual affair ordinarily would not constitute sexual harassment, when such sexual 
favoritism in a workplace is sufficiently widespread it may create an actionable hostile work 
environment...” 
 
What an Employer Should Do:  Employers must be even more diligent about implementation 
of their policies against harassment, and investigating claims made by employees.  Policies may 
even need to be revised to incorporate protections against favoritism.  The initial reaction to this 
ruling would be to prohibit consensual relationships between employees; however, employee 
privacy concerns may restrict an employer’s ability to prohibit any employee from having a 
romantic relationship with another employee, particularly in situations where there is no 
supervisor/subordinate work relationship.  Employers should consult with counsel regarding any 
additional policies that may be adopted, including requirements related to disclosing employee 
relationships to the company. 



 

 

 41 

manatt 
manatt | phelps | phillips 

 

Yanowitz v. L’Oreal USA, Inc. 
36 Cal.4th 1028 (August 11, 2005) 
 
 
 
Facts:  Former employee alleged that she was constructively discharged after refusing to carry 
out an order from a male supervisor to terminate a female sales associate for not being 
sufficiently sexually attractive.  The former employee claimed that following such refusal she 
was subject to heightened scrutiny and increasingly hostile adverse treatment.  The trial court 
granted summary judgment for the employer.   
 
Court Decision:  The California Supreme Court issued a far-reaching opinion that set forth three 
important propositions: 
 

• An employee’s refusal to follow a supervisor’s order that is reasonably believed 
to be discriminatory constitutes protected activity under the Fair Employment 
and Housing Act (“FEHA”) that cannot be retaliated against even where the 
employee does not explicitly state that they believe the order to be 
discriminatory.  The court held that an employee was not required to use legal 
terms or buzzwords when opposing discrimination; the relevant question is 
whether the employee’s communications sufficiently convey the employee’s 
reasonable concerns that the employer has acted or is acting in an unlawful, 
discriminatory manner.   

 
• The proper standard for defining an adverse employment action is the materiality 

test, whereby the adverse action materially affects the terms and conditions of 
employment.  The court rejected the plaintiff’s interpretation that the FEHA 
should extend to employment actions broader than those that affect the terms, 
conditions, or privileges of employment.  In other words, there must be a material 
effect on the terms, conditions, or privileges of employment rather than just some 
action that would reasonably deter an employee from engaging in a protected 
activity. 

 
• In determining whether an employee has been subjected to treatment that 

materially affects the terms and conditions of employment, it is appropriate to 
consider the totality of the circumstances and apply the “continuing violation” 
doctrine.  This extends an employer’s liability to actions beyond the one-year 
statute of limitations provided such actions are sufficiently linked to unlawful 
conduct that occurred within the statute of limitations.  Thus, as long as unlawful 
conduct occurred within the past year, a plaintiff will be allowed to bring into 
their allegations those incidents in previous years that exhibit the unlawful 
conduct. 
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Pertinent Language:  “Employees often are legally unsophisticated and will not be in a position 
to make an informed judgment as to whether a particular practice or conduct actually violates the 
governing anti-discrimination statute.  A rule that permits an employer to retaliate against an 
employee with impunity whenever the employee’s reasonable belief turns out to be incorrect 
would significantly deter employees from opposing conduct they believe to be discriminatory.” 
 
What an Employer Should Do:  Several concerns arise from this decision.  First, in terms of 
the court’s recognition of retaliation claims even where employees do not explicitly complain of 
discrimination, employers must now pay more attention to the details of an employee’s 
complaint to ensure there is not a potential retaliation claim for complaining about 
discrimination.  As always, employers should treat all employee complaints with the highest 
deference and properly investigate the matters.  Second, due to the court’s adoption of the 
continuing violation doctrine as to retaliation claims, it is more important than ever to have 
complete documentation of an employee’s work history.  This documentation is needed to ensure 
that should a retaliation claim be brought by an employee, the employer is able to provide 
sufficient and legitimate basis for any adverse employment action taken against that employee.  



 

 

 43 

manatt 
manatt | phelps | phillips 

 

Equal Employment Opportunity Commission v. National Education Association, Alaska 
422 F.3d 840 (9th Cir. September 2, 2005) 
 
 
 
Facts:  Female employees brought an action for violation of Title VII based on a male 
supervisor’s use of verbally abusive language and incendiary behavior that was not sex-related or 
gender specific.  The trial court granted summary judgment for the employer.   
 
Court Decision:  The Ninth Circuit Court of Appeals reversed the district court’s decision, 
finding that a reasonable question of fact existed as to whether the pattern of abuse directed at 
female employees differed in quality and quantity from that directed towards men to support a 
claim of sex-based discrimination, and whether the work environment created was sufficiently 
severe to be illegal under Title VII.  The court decided that to determine whether discrimination 
existed, one must look beyond the objective differences (such as whether the boss is more 
abusive to women as opposed to men), and that subjective effects of the supervisor’s conduct 
must also be considered.  In other words, where a type of conduct may not be harmful to male 
subordinates but causes female subordinates great injury, the females could state a claim for 
discrimination. 
 
Pertinent Language:  “...offensive conduct that is not facially sex-specific nonetheless may 
violate Title VII if there is sufficient circumstantial evidence of qualitative and quantitative 
differences in the harassment suffered by female and male employees.” 
 
What an Employer Should Do:  Courts now recognize conduct that is not necessarily sex or 
gender specific as forming a viable discrimination claim.  This greatly broadens the protections 
provided by Title VII.  Furthermore, it may be necessary to identify “problem” supervisors who 
treat subordinates in a demeaning fashion and require additional training for them as to 
professional conduct and how to work with others.  The court reinforces the fact that all abusive 
conduct in the workplace is inappropriate. 
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Leonel v. American Airlines, Inc. 
400 F.3d 702 (9th Cir. March 4, 2005) 
 
 
 
Facts:  Applicants brought suit against defendant airline company for violations of the Fair 
Employment and Housing Act and of California Business and Professions Code section 17200 et 
seq.  Applicants alleged that their offers of employment were improperly rescinded for allegedly 
lying after the airline learned that the applicants were HIV-positive through their pre-
employment blood test results.  The trial court granted summary judgment for the employer. 
 
Court Decision:  The Ninth Circuit Court of Appeals reversed the trial court, noting that the 
American with Disabilities Act and the Fair Employment and Housing Act not only bar 
intentional discrimination, but also regulate the sequence of an employer’s hiring processes.  
Because both statutes prohibit medical examinations and inquiries until after the employer has 
made a real job offer, defendant was precluded from rescinding these applicants’ job offers since 
the medical examinations came prior to a “real” job offer being made.  A real job offer is where 
an employer has completed all non-medical components of its application process.  In this case, 
since the offers were contingent on not just the medical examination but a background check, 
employment verification, and criminal history check, the medical examination process was 
premature and the airline could not penalize the applicants for failing to disclose their HIV-
positive status at the time of the medical examination. 
 
Pertinent Language:  “Whether or not it looked at the medical information it obtained from the 
appellants, American was not entitled to get the information at all until it had completed the 
background checks, unless it can demonstrate it could not reasonably have done so before 
initiating the medical examination process.” 
 
What an Employer Should Do:  Employers must be sure to complete all background checks 
and job interviews, etc. before conducting a medical exam on the applicant.  Only an applicant 
with a real job offer may be asked to undergo a medical exam.   
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Journal, San Francisco Daily Journal, Washington Journal, Colorado Journal, 
Arizona Journal and Nevada Journal, Summer 2000.   

“California Employers May Assert Affirmative Defenses to Claims of 
Sexual Harassment, Court Rules,” California/National Personnel Law 
Update, June 1999. 

“The Workings Of the Labor Commissioner - A Guide For Employers,” 
The California Labor Letter,Volume VII , No.4, April 1996. 

Speaking Engagements 

Ms. Bauman speaks regularly to employment-industry groups on all areas 
of employment and labor law. 
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John C. Fox 
Partner 
Litigation 
Employment & Labor 
650/812-1354 
jfox@manatt.com 
 
Professional Experience 

Mr. Fox leads large and complex litigation matters in state and federal 
courts, in cases involving trade secrets, class actions, corporate 
investigations, and the use of statistics in employment matters.  He also 
provides business and strategic advice for a wide range of companies 
relating to their employment practices and workforce management.  Mr. 
Fox serves clients in industries including financial services, technology, 
manufacturing and retail, as well as in the public sector. 

Prior to joining Manatt, Mr. Fox was a partner with a well-established 
firm headquartered in the Silicon Valley.  He previously held the position 
of Executive Assistant to the Director of the Office of Federal Contract 
Compliance Programs (OFCCP), U.S. Department of Labor, where he 
was responsible for all enforcement and policy matters.  In addition to 
drafting substantive employment discrimination guidelines, he was 
responsible for contacts with the Congress and other federal agencies and 
the White House. 

Education 

George Washington University Law School, J.D., 1976. 

University of California, Riverside, B.A., Phi Beta Kappa, cum laude, 
1973. 

Memberships & Activities 

Admitted to practice in California and the District of Columbia as well as 
numerous federal district courts and courts of appeals across the nation. 

Member, Advisory Board, National Employment Law Institute. 

Honors & Awards 

Dean L. Broadbent Award for outstanding contribution to the 
community and academic excellence. 
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Stanley W. Levy 
Counsel 
Employment & Labor 
310/312-4379 
slevy@manatt.com  

Professional Experience 

Mr. Levy’s practice specializes in complex matters in a variety of fields 
and industries. 

From 1992 until early 1996, Mr. Levy served as General Counsel of 
Guess?, Inc., where he concentrated on business transactions, 
government relations and litigation in the fashion and apparel industry. 

From 1984 through 1992, Mr. Levy litigated in the area of complex 
financial analysis. He successfully served as lead counsel for the 
uninsured depositors and special counsel to the U.S. Department of 
Justice and the National Credit Union Administration in the Federal 
Court litigation involving bank fraud and accounting malpractice in the 
failure of Penn Square Bank, one of the largest bank failures in U.S. 
history.  In the late 1980’s, he also successfully represented the bond 
holders in a major federal class action lawsuit against Burlington 
Northern. 

From 1976 through 1983, Mr. Levy produced albums and concerts. 
During this time he also represented a number of clients in the music and 
recording industry in the negotiations of recording agreements, film 
scores, soundtrack albums, concerts and tours. 

From 1967 to 1976, he was a successful civil rights and public service 
lawyer, serving as Deputy Director of the Western Center on Law and 
Poverty, the first Executive Director of what is now Public Counsel, the 
Los Angeles County Bar’s sponsored legal aid organization and Director 
of Training for the Los Angeles City Attorney’s Office.  

In the labor and employment area, Mr. Levy developed the apparel 
industry’s first comprehensive programs and agreements for monitoring 
apparel factories’ compliance with federal and state labor, health and 
safety laws.  The programs became the industry model and received the 
highest commendations from the U.S. Department of Labor.   
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In 1996, Mr. Levy was appointed by President Clinton to the White 
House Apparel Industry Partnership.  The purpose of the partnership 
was to develop industry options to ensure that apparel and footwear 
products are not made under adverse labor conditions.  He is a former 
member of the Apparel and Footwear Industry Working Group on the 
Environment.  Since 1996, Mr. Levy has been Chairperson of the Labor 
Committee and Member of the Executive Board of the California 
Fashion Association.  He has represented companies in many industries 
in the area of labor and employment law, including contractor 
compliance with federal and state labor laws, as well as international labor 
standards.  Recently he was an expert witness in a class action wage and 
hour civil suit in the U.S. District Court in Los Angeles. 

At the request of the United States Department of State, in the spring of 
2000, Mr. Levy engaged in a series of speeches in Mexico City to 
Mexican businesses, trade associations, labor unions, human rights 
groups and university graduate students about labor and human rights 
standards with which most major U.S. apparel manufacturers and 
retailers expect their Mexican factory vendors to comply. 

In the licensing area, he has handled all legal aspects of domestic and 
international licensing agreements for the manufacture, distribution and 
sale of a variety of apparel and related products, and retail stores licenses 
oversees, and shopping center leases and construction contracts for retail 
stores in the U.S.  He also coordinated the legal work in setting up 
European and Southeast Asian operations.  He recently testified as an 
expert witness on behalf of a licensor in an AAA arbitration with one of 
its licensees. 

In the finance and securities area, he has coordinated the legal aspects of 
incorporation, corporate restructuring, public offerings, bridge financing, 
and revolving credit facilities.  In 1998 he was a member of the faculty at 
the Fulcrum Information Services Apparel Industry Mergers and 
Acquisitions Forum in New York City. 

In the trademark and intellectual property area, Mr. Levy has developed 
very effective trademark protection and anti-counterfeit programs.  In 
conjunction with directing aggressive Federal Court civil litigation against 
trademark infringers and counterfeiters, he has worked closely with the 
FBI and U.S. Customs Service and is credited with helping to establish 
the Los Angeles Police Department’s Anti-Counterfeiting Task Force 
and the Los Angeles District Attorney’s Felony Counterfeiting 
prosecutions, including seizing the machinery and equipment used in 
counterfeiting operations. 
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Mr. Levy has successfully represented major fashion and apparel 
companies in matters with the United States Department of Labor, the 
Federal Trade Commission, and the United States Consumer Product 
Safety Commission as well as successfully representing these companies 
in civil litigation. 

Several years ago Mr. Levy was consulted by the U.S. Department of 
Justice and Department of Labor regarding labor conditions in apparel 
factories in Japan.  Mr. Levy was also the apparel industry representative  
working with the California Legislature, Governor’s Office, State Labor 
Commissioner’s office and labor and human rights groups in drafting 
legislation to establish a manufacturer’s guarantee for workers wage and 
hour violations and apparel contractors. 

Currently, Mr. Levy has been the lead counsel for a group of 
manufacturers (including Wal-Mart) negotiating with human rights 
organizations and the California Labor Commission regarding labor 
abuses in apparel factories in San Francisco. 

Mr. Levy’s major clients have included: 

• McDonald’s Corporation 

• Sun Microsystems 

• Guess?, Inc. 

• Tommy Hilfiger, USA, Inc. 

• Williams-Sonoma 

• Maxon Industries 

• Karen Kane, Inc. 

• Byer California 

• Kellwood   

• Toyota 

• PricewaterhouseCoopers 

• Nike 
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Education 

University of California at Los Angeles School of Law, J.D., 1965. 

University of California at Los Angeles, Economics, B.A., 1962. 

Professional Memberships and Activities 

Member, State Bar of California. 

Admitted to practice before the United States Supreme Court, the United 
States Court of Appeals for the Ninth and Tenth Judicial Circuits, and 
the United States District Court for the Central District of California. 

Co-founder, past president and current board member of Bet Tzedek-the 
House of Justice, a free legal services organization. 

Former Adjunct Professor of Law at Loyola University School of Law. 

An ordained Rabbi, Mr. Levy is the Spiritual Leader of Congregation 
B’nai Horin - Children of Freedom in Los Angeles, and President of 
Board of Governors of The Academy for Jewish Religion, California. 
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Rebecca L. Torrey 
Partner 
Litigation 
310/312-4172 
rtorrey@manatt.com  
 
Professional Experience 

Ms. Torrey is experienced in all aspects of employment law with an 
emphasis on defending employers in single plaintiff and class action cases 
in state and federal court.  

Ms. Torrey regularly advises employers in the full range of employment 
matters, including wage and hour issues; protecting trade secrets and the 
use of nondisclosure agreements; unlawful harassment prevention; EEO 
and affirmative action compliance (including regression and adverse 
impact analysis); leaves of absence; background and drug screening; 
employment agreements; the use of independent contractors; hiring and 
termination decisions; personnel practices and policies; employee 
counseling and discipline; reductions in force and layoffs; and, generally, 
compliance with state and federal laws. 

Ms. Torrey represents middle market California businesses, start-ups and 
large national companies in most industries, including technology; 
manufacturing and distribution; professional and financial services; 
entertainment; PEO and staffing services; background investigations; 
import/export; healthcare; property management; advertising; and tax 
exempt organizations. 

 Ms. Torrey frequently presents seminars to employers and professionals 
on various topics, including wage and hour issues, the prevention of 
unlawful harassment, EEO and affirmative action, compliance with Fair 
Credit Reporting laws and litigation prevention. 

Prior to her law firm practice, Ms. Torrey served as a Law Clerk for Chief 
Judge Deanell Reece Tacha for the Tenth Circuit, U.S. Court of Appeals 

Education 

Duke University School of Law, J.D., LL.M. in International & Foreign 
Law 
 Duke Law Journal, Executive Editor 
 
University of Kansas, M.A.in European History 

Emporia State University, B.A. in Physics and French Literature
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Professional Memberships and Activities  

Admitted to practice before the Ninth Circuit Court of Appeals, the U.S. 
District Court for the Central District of California, and the U.S. District 
Court for the Southern District of  California.  Admitted to practice in 
California.  

American Bar Association, Member 

Los Angeles County Bar Association, Member 

Publications  

"CEO Advisor: A Little Relief?" California CEO, Fall 2004  

“Doing Due Diligence to Uncover ‛Bad Apple’ Applicants,” Los Angeles 
Business Journal and Pacific Coast Business Times, October 2002  

“Affirmative Office: Labor Department Steps Up Audits of Government 
Contractors,” Los Angeles Daily Journal, 1999  

“Even-Handed,” Los Angles Daily Journal, 1996  

“First Amendment Claims Against Public Broadcasters: Testing the 
Public’s Right to a Balanced Presentation,” D.L.J. 1386, 1989  
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Jay J. Wang  
Associate 
Litigation 
Employment & Labor 
650/812-1394 
jwang@manatt.com  

Professional Experience 

Mr. Wang’s practice focuses on employment litigation that includes civil 
claims involving wrongful termination, harassment, unpaid wages, 
discrimination, trade secrets and workplace violence claims.  He is also 
involved in counseling his clients as to human resources issues ranging 
from family leave practices, workplace investigations, and disciplinary 
write-ups. 

Prior to joining Manatt, Mr. Wang was an associate at a national labor 
and employment defense law firm where his practice focused on both 
employment and insurance litigation.  He has also served as counsel in 
civil insurance defense claims related to professional malpractice claims 
and product liability.  Mr. Wang has authored two published articles 
relating to labor and employment matters. 

Education 

Georgetown University Law Center, J.D., 1999. 
Articles Editor, Journal of Legal Ethics, 1998-1999. 

University of California Los Angeles, B.A., 1995. 

Memberships & Activities  

Admitted to practice in California and before all California state and 
federal courts. 

Member, California Republican Lawyers Association. 

Member, American Bar Association. 

Member, Orange County Bar Association. 

Member, Labor and Employment Section of the California State Bar. 
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Arthur Y. Whang 
Associate 
Employment and Labor 
310/312-4397 
awhang@manatt.com  
 
Professional Experience 

Mr. Whang’s experience focuses on employment, trade secrets, and 
complex business disputes. He has defended clients against claims 
including sexual harassment, race, disability, and sex discrimination, and 
various common law and tort claims. 

In addition, Mr. Whang served as a certified criminal prosecutor for the 
Los Angeles City Attorney.  Prior to joining Manatt, Mr. Whang was a 
litigation associate at two well-respected national law firms. 

Education 

Georgetown University Law Center, J.D. 1999. 

University of California, Santa Barbara, B.A., magna cum laude, 1995. 

Professional Memberships and Activities  

Admitted to practice in the State of California, the United States Court of 
Appeals for the Ninth Circuit, and the federal courts in the Central and 
Southern Districts of California. 

Recent Articles 

"Well, It's Smaller than a Breadbox," The Recorder, November 2003.  An 
article on the initial disclosure requirements of California Code of Civil 
Procedure Section 2019(d) 

"On the Verge of Expiration...Or Not: Copyrights and the Sonny Bono 
Copyright Term" Extension Act of 1998.  Intellectual Property Report, Vol. 
3, No. 1, August 2003.  A Note of the Eldred v. Ashcroft case. 
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(212) 790-4545 (fax) 

1001 Page Mill Road, Building 2 
Palo Alto, CA 94304 
(650) 812-1300 
(650) 213-0260 (fax) 

695 Town Center Drive 
Fourteenth Floor 
Costa Mesa, CA 92626                                 
(714) 371-2500 
(714) 371-2550 (fax) 

1215 K Street, Suite 1900 
Sacramento, CA 95814 
(916) 552-2300 
(916) 552-2323 (fax) 

One Metro Center 
700 12th Street, N.W., Suite 1100 
Washington, DC  20005.4075 
(202) 585-6500 
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