Filed 10/7/13
CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION EIGHT
PAUL REID, B241154
Plamtift and Appellant, (Los Angeles County

Super. Ct. No. BC 458121)
V.

MERCURY INSURANCE COMPANY,

Defendant and Respondent.

APPEAL from a judgment ofthe Superior Court for the County of Los Angeles.

Ronald M. Solhigian, Judge. Affirmed.

The Yarnall Firm, Delores A. Yarnall; Ammuato & Palumbo, Bruce Palumbo:;

Dewitt Aleorri & Algorriand Mark S. Aleorri for Plamtiffand Appellant.

Hager Dowling Lim & Slack, Alison M. Bernaland John V. Hager for Defendant

and Respondent.




SUMMARY

This case involves an insurer’s duty to its msured to settle a third party claim
withm pohey hits, when habihty 15 clear and there s a substantial lidcehhood ofa
recovery m excess of policy lnuts. The question 13 whether the msurer, m the absence of
any demand or settlement offer from the third party clammant, must mitiate settlement
negotiations or offer is policy hmits, and if so how quickly it must do so, to avoid a
clamm of bad faith faihwre to settle.

In this case, the insured’s liability was clear almost immediately after the collision
The insurer’s claims manager had decided, within a little over six weeks, that while the
msurer needed medical records, the msurer must tender the pohicy lnts to the third party
claimant “as soon as we have enough [information] available to do so.” No settlement
demand was made by the claimant, who filed suit agamst the msured three and one-halt’
months affer the collision The medical records were not forthcommg from the claimant
until seven months affer the collision, and another three months passed before the msurer
offered its pohcy hnuts. Under these crrecumstances, the trial court found the msurer not
liable to its insured for bad faith failure to settle and granted the insurer’s motion for
summary judgment.

We attirm. An insurer’s duty to settle is not precipitated solely by the likelihood
ofan excess judgment agamst the msured. In the absence ofa settlement demand or any
other manifestation the myured party 13 mterested m settlement, when the msurer has done
nothing to foreclose the possibihity of settlement, we find there s no habihty for bad faith
failure to settle.

FACTS
1. The Chronology of Events

Defendant Mercury Insurance Company insured Zhi Yu Huang under an
automobile policy with bodily mjury polcy limits of $100,000 per person and $300,000
per accident. On June 24, 2007, Ms. Huang was mvolved m a nultwvehicle collision
The police report showed Ms. Huang failed to stop at a red light and collded with a car

drrven by plamtiff Shirky Rexd. That collision caused plaintiff’s car to collide with a
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third car driven by Chinelo Ogbogu. Plamtiff sustained major mpuries and could not
provide police with a statement. Plaintiff’s passenger, Edith Looschen, was also injured,
as were Ms. Ogbogu and her passenger, Mercy Ngoka. Allfour made ¢lmmns to
defendant for ther mjuries.

On July 18, 2007, defendant called plaintiff’s insurer and Ms. Ogbogu’s insurer to
tell them defendant “was accepting liability and that there may be a ‘limits issue.”” The
next day, defendant’s adjuster, Patricia Feng, recommended defendant accept 100 percent
liability. That same day. Paul Reid. plaintiff’s son. who had authority to act for his
mother, told Ms. Feng his mother was stillm mtensive care and asked 1f defendant could
disclose pohcy hnts. Defendant could not, without written permssion from Ms. Huang.
A few days later, Ms. Feng wrote to plaintiff saying defendant’s investigation was
incomplete and “therefore we are not in a position to resolve liability or settlement of this
claim,” and to do so required a recorded interview with plaintiff and other information.
Another letter from Ms. Feng asked plaintiff to complete authorizations for defendant’s
review ofthe pertment medical records, so that defendant could “properly verify and
evaluate your injury . . . .” Defendant sent similar letters to Ms. Looschen and to a
lawyer representmg Ms. Ogbogu and Ms. Ngoka.

OnJuly 26, 2007, another adjuster for defendant, Adam Schram, told Ms. Huang
the prehmmary mvestigation indicated the claims for damages “may exceed your policy
limits” and “you have the right to consult legal counsel, at your own expense, to advise
you concerning your uninsured interest” but that defendant would “continue our attempts
to conclude this matter withm your pohey hmits and will keep you mformed as to the
status of settlement offers, demands, and negotiations.” Mr. Schram also talked to
Mr. Reid that day, who tolkd hum his mother was still in mtensive care. Mr. Schram tokd
Mr. Reid he still could not disclose the pohicy himits.

The day affer he spolce with Mr. Schram, Mr. Reid hired a lawyer, Joseph West,
because he “felt [he| was being jerked around by [defendant]” because they would not
disclose the policy limits and said “they couldn’t determine liability at that time, and that

was a month after the accident.” He later testified he told Mr. West his mother had

(8]



$250,000 in underinsured motorist coverage. He had notified his mother’s insurer, State
Farm, ofthe collision and was told about the undermsured motor st coverage but that
plamtitt first had to resolve the claim agamst Ms. Huang before she could recover on her
underinsured motorist coverage. Mr. Reid testified he “authorize[d] Mr. West to settle
the case on behalf of [his] mother,” he did not authorize any specific amount, and he
(Mr. Reid) “wanted to settle it as quickly as possible.”

On July 28, 2007, Mr. West wrote to defendant confirmmg ht representation of
plaintiff “with respect to the devastating automobile accident . . . caused by your
insured.” Mr. West’s letter stated plaintiff had been “horribly injured” and remained in
the hospital m mtensve care. Mr. West asked for disclosure ofthe whereabouts of
Ms. Huang’s vehicle, all applicable policy limits, and whether Ms. Huang was protected
by anumbrell pohicy. The letter stated the request was made pursuant to section 790.03,
subdmvision (h)(1) and (2) ofthe Insurance Code. 1

On August 2, 2007, defendant’s claims manager noted the “[o]nly excess [bodily
injury| exposure at this time appears to be [plaintift]”; “[w]e will need complete medical
records/billings for all [claimants]”; and “[w]e will need to tender [policy limits] to
[plaintiff] as soon as we have enough [information] available to do so.” The claims
manager recommended bodily mjury reserves be set at $100,000 for plamtift, $50,000 for
Ms. Looschen, $12.000 for Ms. Ogbogu, and $7.500 for Ms. Ngoka 2

On August 15, 2007, Mr. Schram responded to Mr. West’s letter, stating first,

“[i]n order to complete a thorough mvestigation, I must obtam a detailed statement from

1 Insurance Code section 790.03 defines certam unfar claims settlement practices,

including “[m]isrepresenting to claimants pertment facts or msurance policy provsions
relating to any coverages atissue” and “[f]ailing to acknowledge and act reasonably
promptly upon communications with respect to claims arising under insurance policies.’
(§ 790.03, subd. (h)(1) & (2).)

El

2 The reserves for Ms. Looschen, Ms. Ogbogu and Ms. Ngoka were ultimately

rassed to $100,000, $15,000 and $10,000 respectvely, and they eventually settled for
$100,000, $22,500 and $10,000 respectvely.



your client and inspect the vehicle.” Mr. Schram again requested plaintiff’s signature on
medical authorizations “[i]n order to properly verify and evaluate your client’s

mjury . . . .7 The letter disclosed the policy limits, confirmed Ms. Huang was not “in the
course of employment” and carried no excess insurance coverage, and asked for proof of
plaintiff’s liability insurance.

Accordmg to Mr. Reid, Mr. West told him m August 2007 the policy limits were
$100,000, and defendant was not prepared to settle or offer the pohey hnuts. Mr. Reid
testified that in August 2007, he would “definitely” have accepted the policy limits to
settle his mother’s case, and by “definitely,” he meant that “[i]n order to get to the
[$250.000] total [using State Farm’s underinsured motorist coverage]. I had to get the
[$100.000] from [defendant].” (In mid-September 2007, plaintiff’s insurer advised
defendant’s adjuster, Mr. Schram, about the undermsured motorist coverage.) Mr. Reid
also testified he would have accepted the pohcy limits m July, affer he ran an asset checl
on Ms. Huang, as that would have permited himto look to the undermsured motorist
coverage, and also that was before he hired Mr. West and he “wouldn’t have had to give
[West] a portion of it.”

When Mr. West was asked why he did not write a demand letter to defendant,

Mr. West said defendant had been adjustmg the case for a month and, despte knowmg
Ms. Huang ran the red heht and plhmtitwas stillhospitalzed, responded to hs letter by
requesting a statement from plaintiff and “saying that they don’t have enough information
to resolve,” which Mr. West found disheartening. So. Mr. West said, “there was no point
m . . . this type of [demand] letter . . . .” “Not only did they request a statement, but
they’re saying that they don’t have enough information to resolve. They know -- they
knew enough to be abk to resolve ths case early on or at least to malke an offer to resolve
it.”

On October 10, 2007, plamtift sued Ms. Huang,

On October 29, 2007, defendant wrote to Mr. West saymg that, to resolve
plaintiff’s claim, defendant was “still pending™ a recorded interview and various medical

records.
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OnNovember 8, 2007, defendant’s claims documents show, under the heading
“Final Approval.” adjuster authority to offer $100.000 and “claim recommendation
approved” by a claims manager.

OnDecember 6, 2007, defendant agam wrote to Mr. West, agam saymg, to resolve
plamtiff’s claim, defendant was “still pending™ a recorded interview and various medical
records.

On January 29, 2008, Mr. West sent plaintiff’s medical records to defendant.

On May 2, 2008, defendant wrote to Mr. West, stating it “has agreed to tender its
$100,000.00 policy limit to your client in order to resolve this matter in its entirety.”
Plamtift rejected the offer.

More than two years later, after a bench trial in plaintiff’s suit against Ms. Huang.
Judgment was entered agamst Ms. Huang for more than $5.9 million Durmg that
lawsuit, on March 11, 2009, Ms. Huang declred banlkauptcy, and the bankruptey trustee
later assigned to plamtift any potential rights Ms. Huang had agamst defendant.

Plamtift then filed thas sutt agamst defendant for breach ofthe covenant of'good
taith and fair dealng and for breach of contract, essentially on a theory ofbad faith
failure to settle. The complamt alleged defendant not only failed to make a reasonable
offer withm a reasonable time, but rejected and discouraged any efforts at settlement.
Further, plamtiff alleged defendant refused to malke a prompt and thorough mvestigation,
failed to commmmnicate and respond to conmmmnications m a timely manner, and msisted
onreceiving information and materik that were already provided and known, or were
immaterial and were therefore unnecessary to defendant’s evaluation. The complaint
alleged that as a consequence of defendant’s breaches, “Huang was exposed to and
suffered an excess judgment,” and sought recovery of more than $6.9 nulhon
2. The Motion for Summary Judgment

The sole basis for defendant’s motion for summary judgment was plaintiff could
not prove breach of contract or bad faith “because plaintiff never made a demand for

settlement withm the pohcy hmits.”
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Defendant’s evidence consisted of undisputed facts relating the chronology of
events described above. Defendant also relied on Mr. West’s deposition testimony.

Mr. West was asked 1f he made a pohcy hmit demand on defendant. He rephed by
saymg in his July 28 letter, “some of the pertinent and significant facts were set forth and
[defendant’s] response was that . . . they needed to take a statement from my client and
my client was in the hospital with a tube in her throat. It wasn’t at that point i time clear
that she was gomg to hve. This was $100,000 and [defendant] ekcted, rather than to
offer the policy, to request a statement from her. I viewed that as a refusal [to offer up
the policy].” Mr. West was then asked. “Had you said either orally or m wrimg that your
client would settle for the policy limit if they offered it?”” and answered. “T don’t believe I
ever said that. no.”

Defendant also asserted facts that plamti¥ dsputes, but these were essentially
argumentative assertions and responses, and the disputes are 1mmaterial

Plaintiff’s opposition to defendant’s summary judgment motion included her own
statement ofundisputed facts, many of which defendant disputed m 1ts reply. Defendant
also objected to much of plaintiff’s evilence as rrelevant. The court did not rule on
these objections. Inaddition to evidence already described, plamtiff offered the
followmng evidence.

First, defendant’s adjusters understood, when a third party claimant makes a
request for pohcy hinuts information, “it is an attempt to determine what is available for
settlement.”

Second, defendant’s adjuster, Mr. Schram, knew defendant’s training manual
directs its employees to “[c]ontinuously keep [our insured] informed of all exposures and
settlement negotmtions. [Our msured] may want us to settle a higher exposure
separately, particularly m serious mjury cases. Bad Faith has been found when the
msured contended that he would have wanted the carrier to pay the per person it to
settle the worst case. When the company 1s faced wih muliiple clamms whose value
exceeds the polcy hmit, commmmication with the msured 1s essential Especially where

one claim s significant Iy worse than the others, the msured should be consulted about the



possibility of settling the severe injury claim separately.” Mr. Schram did not discuss this
possibihity with Ms. Huang, but sent Ms. Huang the July 26, 2007 letter notifyig her
damages nught exceed policy linuts and ofher right to counsel at her own expense.

Third, defendant’s adjuster, Nancy Murad, testified she “couldn’t accept a demand
from [plamt iff] vntil all the other claims were analyzed and evaluated as bemg wihm
Huang’s policy limits™; and even after plaintiff provided medical records on January 28,
2008, she “didn’t have all of the records yet,” meaning the records “on all the claimants.”
so she did not believe she was “in a position to make an offer to [plaintiff] of policy
limits.”

Fourth, plaintift asserted “[a]t no time did [defendant] inform [plamtiff] or West
that the reason they were not prepared to settle was because there were three other
claimants.”

3. TheTrial Court’sRuling

The trial court granted defendant’s motion for summary judgment. The court
reasoned the evidence did not show phmtift ever made a settlement demand or otherwise
told defendant that Mrs. Rexd would accept the polhicy Imuts m full settlement. The court
found the evidence did not show Mr. Reid’s initial conversation with Ms. Feng, or
Mr. West’s initial letter of July 28, 2007, constituted “opportunities to settle” within the
meanmg of that phrase as 1 has been discussed m the cases. The court had found no
California authority “standing for the proposition that there is a duty to settle when there
15 a claim that 15 vastly m excess of'the policy hnts regardless of whether a sett kment
demand has been made.” The court observed Mr. West’s deposition “does not show that
the [July 28] letter was an initiation of a settlement” and “doesn’t have any comments
about other attempts to settle . . . . Mr. West actually comes out and says flatly that he

didn’t say either orally or in writing that Ms. Reid would settle for the policy limits if — 1f



those are made available to her.” Judgment was entered and plaintiff filed a timely
appeal 3
DISCUSSION

1. Standard of Review

A defendant moving for summary judgment must show “that one or more
elements of the cause of action . . . cannot be estabhshed, or that there 15 a complete
defense to that cause of action.” (Code Civ. Proc., § 437¢c, subd. (p)(2).) Where
summary judgment has been granted, we review the trial court’s ruling de novo. (4guilar
v. Atlantic Richfield Co. (2001) 25 Cal 4th 826, 860.) We consxler all the evidence
presented by the parties m comnection with the motion (except that wlach was properly
excluded) and all the uncontradicted mferences that the evidence reasonably supports.
(Merrill v. Navegar, Inc. (2001) 26 Cal 4th 465, 476.) We atfirm summary judgment
where the moving party demonstrates that no trmble 1ssue ofmaterial fact exists and that
it 5 entitled to judgment as a matter of hw. (§ 437¢, subd. (¢).)
2. Bad Faith Liability Cannot Be Founded Solely Upon an | nsurer’s Failureto

Initiate Settlement Discussions or Offer its Policy Limit

For bad faith liability to attach to an insurer’s failure to pursue settlement
discussions, mn a case where the msured 1s exposed to a judgment beyond policy himits,
there must be, at a mminmim, some evidence etther that the mjured party has
conummmicated to the msurer an mterest m settlement, or some other circumstance
demonstratmng the msurer knew that settlement withm policy hmis could feasibly be
negotiated. In the absence of such evidence, or evidence the msurer by is conduct has
actvely foreclosed the possibility of settlement, there is no “opportunity to settle” that an
msurer may be taxed with ignormg.

In this case, there was no settlement offer from plamtitt, and no evidence from

which any reasonable juror could mfer that defendant knew or should have known

3 Shortly affer judgment was entered, plamtift died, and the trial court ordered Paul
Rexd substiuted as the plamtrff nstead of Shirley Rexl.
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plamtiff was mterested m settlement. Nor does plintif accurately characterize
defendant’s conduct when he asserts that defendant “affirmatively refused to settle” or
otherwise rejected “opportunities to settle” or discouraged settlement overtures.
Accordmgly, defendant cammot be lmble for bad faith failure to settle.

The general contours of an insurer’s liability for breach of its duty to settle in an
appropriate case have been established for a long time.

“When there is a great risk of'a recovery beyond the pohicy limits so that the most
reasonable manner of disposing of the claim s a settlement which can be made withm
those limits, a consideration in good faith of the insured’s interest requires the insurer to
settle the chim Its unwarranted refusal to do so constitutes a breach of'the imphed

7

covenant of good faith and fair dealing.” (Comunale v. Iraders & General Ins. Co.
(1958) 50 Cal2d 654, 659 (Comunale), accord, Johansen v. California State 4uto. Assn.
Inter-Ins. Bureau (1975) 15 Cal3d 9, 14-15, 19 (Johansen) [“The implied covenant of
good faith and far dealing mposes a duty on the msurer to settle a claim agamst its
msured withm policy imits whenever there s a substantml hlkkehihood of'a recovery m
excess of those limits”]; Crisci v. Security Ins. Co. (1967) 66 Cal2d 425, 430 (Crisci)
[“liability based on an implied covenant exists whenever the insurer refuses to settle in an
appropriate case and . . . habihty may exist when the msurer unwarrantedly refuses an
offered settlement where the most reasonable manner of disposing of the claim 1 by
accepting the settlement™].)

As Crisci tells us, liability is imposed “not for a bad faith breach of the contract
but for failure to meet the duty to accept reasonable settlements, a duty mchided within

k)

the implied covenant of good faith and fair dealing.” (Crisci, supra, 66 Cal2d at p. 430,
ttalics added.) Comunale, Johansen and Crisci all nvolved an offer of settlement at or
below policy imits. In such a case, “the only permissible consideration in evaluating the
reasonableness of the settlement offer becomes whether, in light of the victim’s injuries
and the probable lmbilty of the msured, the ultmmate judgment 1s hkely to exceed the
amount of the settlement offer.” (Johansen, supra, 15 Cal3d atp. 16.) The Courts of

Appeal have explained “the problem is one of conflict of interest,” and “whenever a
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conflict of mterest breals out the carrier becomes obhgated to protect the mterests of the
assured equally with its own.” (Merritt v. Reserve Ins. C'o. (1973) 34 Cal App.3d 858,
875, 868 (Merritt).)

Accordmg to Merritt, “normally the interests of carrier and assured are parallel,
and . . . only with the tender ofa settlement offer withm policy hmis do the mterests of
the assured and the carrier diverge.” (Merritt, supra, 34 CalApp.3d at p. 875.) Merritt
tells us: “[I]tis apparent . . . (1) the legal rules relating to bad faith come into effect only
when a conthet of mterest develops between the carrier and its msured; (2) a conflict of
mterest only develops when an offer to settle an excess claim s made withm poliey lnuts
or when a settlement offer 13 made m excess of pohcy limits and the assured s willing
and able to pay the excess.” (/d. at p. 877; see id. at pp. 877, 879 [where the plamtdt
made no offer to settle and never “advance[d] any suggestion that settlement could be
profitably discussed,” the case “does not involve a conflict of interest and does not
present a sttuation m which the carrier can be found to have acted m bad faith toward s
assured”].)

Other Courts of Appeal have disagreed with Merritt’s statement that a contlict of
interest develops “only” when a formal settlement offer has been made. In a number of
circumstances, courts have found a conthict of mterest can arse, and an msurer may be
hable for bad fatth refusalto settle, without a formalsettlement offer. But none ofthese
cases suggests that an msurer has a duty to mitiate settlement discussions —or an
“opportunity to settle” — i the absence of any mdication from the myured party that he or
she 15 mchned to settle withm pohcy limits (or at some higher figure where the msured 1s
willing to pay the excess over pohcy hmits).

In Boicourt v. Amex Assurance Co. (2000) 78 Cal App.4th 1390 (Boicourt), the
msurer had a blanket rule against disclosing its policy imits to a claimant before
litigation. The court concluded such arule “creates a conflict of interest between liability

?

msurers and their insureds,” giving the insurer “a tactical advantage vis-a-vis the clazmant
by forcing the claimant to make any prelitigation offers ‘in the dark.”” (/d. at p. 1392))

Boicourt thus reversed a grant of summary judgment to the msurer that was based on “the
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idea that there could be no conflict of interest absent a formal settlement offer.” (/hid.)
Notmng the relevance of disclosure of policy limits to the settlement ofa claim, and the
potential “real world effect of ‘foreclosing’ the possibility of a quuck settlement withm
policy limits™ (7d. at pp. 1393, 1397), Boicourt concluded: “In short, insurers do have a
“selfish’ interest (that is, one that is peculiar to themselves) in imposing a blanket rule
which effectively precludes disclosure of policy limits, and that nterest can adversely
affect the possibihity that an excess clhim agamst a poheyholder might be settled withm
policy imits. Thus, a palpable conflict of mterest exists m at least one context where
there 1s no formal settlement offer. We therefore conclude that a formalsettlement offer
18 not an absohate prerequisite to a bad fath action i the wake of'an excess verdict when
the claimant malees a request for pohicy hnuts and the msurer refiises to contact the
policyhokler about the request.” (/d. at pp. 1398-1399; see id. at p. 1399 [“the claimant’s
request for the pohcy hnmts might have been a settlement opportunity which was
arbitrarily foreclosed by the insurer for its own advantages to the insured’s detriment™].)*

Several other cases also describe circumstances where no formal demand for
settlement withmn polhicy mits 18 necessary for bad fath lmbility to attach. With the
possible exception of one Nmth Circunt case, also described below, all the cases mvolve
circumstances where the claimant has conveyed to the msurer an interest m settlement,
and the msurer has rejected or ignored the opportunity to negotiate a settlement.

First, where multiple msurers are mvolved, the absence of a formal demand withmn

the pohcy limits of ore ofthe nulfiple msurers does not preclude a bad faith claim

4 Plamtift cites /vy v. Pacific Automobile Ins. Co. (1958) 156 Cal App.2d 652, 659
(/vy), as holding “a conflict of interest arises, not only when plaintiffs demand settlement,
but, rather, whenever “excess liability may be involved.”” /vy does not stand for that
proposition. It does say when liability in excess of policy limits is involved, the insurer’s
duty to act in good faith “becomes important.” and further: “All of'the cases agree that
order to act m good taith the company. as a mmmmim, must make a dihgent effort to
ascertam the facts upon which a good fatth judgment may be predicated, where possible
excess hiabihity 15 mvolved, must commmmaicate the result of such mvestigation to the
msured, and must inform him of any settlement offers that may affect him, so that the
insured may take proper steps to protect his own interests.” (/d. at p. 660, talics added.)
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agamst that msurer. (Howard v. American National Fire Ins. Co. (2010) 187 Cal App.4th
498 (Howard).) But m Howard, there was a settlement demand “well within the primary
msurance policy limits of the multiple insurers on the risk . . . .” (/d. at p. 525.) That fact
was relevant “in evaluating whether an insurer, in a multiple- msurer case, had an
opportunity to settle.” (/bid.) If defendant and the other msurers had responded to the
offer with policy limits, they “could have settled the litigation™; the law “‘cannot excuse
one msurer for refiismg to tender its policy hnuts simp ly because other msurers hkewse
acted in bad faith.”” (/hid.)

Second, several federal cowrt cases have said there 18 no need, under certain
crrcumstances, for a formal settlement demand from the claimant m order for bad taith
hability to attach. But those cases too mvolved evidence the msurer knew ofthe
claimant’s interest in settlement and 1gnored &. For example, m Gibbs v. State Farm
Mut. Ins. Co. (9th C1r. 1976) 544 F.2d 423, the msurer was apprised that plamtitfhad
stated on numerous occasions that “he wanted coverage only to the limits of the insurance
policy.” (Id. atp.427.) The plaintiff’s statements, the court held, “gave [the insurer] a
reasonable opportunity to settle the claim within the policy limits.” (/bid. ) In
Continental Cas. Co. v. United States Fid & Guar. Co. (N.D.Cal 1981) 516 F.Supp. 384,
the mjured party made a demand above policy limits, but the insurer “made no effort to
ascertain whether [its insured] was willing to contribute™ the amount above policy limits,
and instead decided “it would not even consider the demand and would proceed to trial.”
(Id atp.388.) This conduct “frustrated the purpose of the duty of good faith and fair
dealing.” (/hid.)

Thrd, plamti#trehes ona New Jersey case, Rova Farms Resort, Inc. v. Investors
Ins. Co. of Amer. (N.J. 1974) 323 A 2d 495. But Rova Farms mwvolved the insurer’s
intransigence in the face of a clearly attainable settlement. Rejecting the insurer’s
contention that, “as a matter of law, it had no obligation to offer its policy limit in
settlement without a firm, authorized and explicit demand within that figure,” the Rova
Farms court said: “The better view is that the insurer has an affirmative duty to explore

settlement possibilities. [Citation ] At most, the absence of'a formalrequest to settle
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within the policy 1s merely one factor to be consxlered m hght of the surroundmg
circumstances, on the issue of good faith.” (7d. at pp. 504, 505.) While no formal
demand had been presented (7d. at p. 504), there were “a multitude of circumstances
which should have mmpelled [the msurer] to energize a clearly attainable settlement” of
the claim (7d. at p. 501), yet the insurer “[a]t no time” increased an offer it made to settle
at a fraction of s policy imtt. (/d. atp. 499.) As the Rova Farms court said, “the
opportunties for settlement were so viable that it took a specml genms at mfransigence to
kill them.” (Zd atp. 506.)

Fourth, plamtiff argues Insurance Code section 790.03, subdivision (h)(5) (section
790.03) “expressly imposes™ on insurers an “affirmative duty to settle” when liabilty 13
reasonably clear. Plamtiff reads the statute far too broadly.

Section 790.03 defines certain practices as “unfair methods of competition and
unfair and deceptive acts or practices in the business of insurance.” These include
“Ik]nowingly committmg or performmg with such frequency as to mdicate a general
business practice any of the following unfair claims settlement practices,” including
“[n]ot attempting in good faith to effectuate prompt, fair, and equitable settlements of
claims m which liability has become reasonably clear.” (§ 790.03, subd. (h)(5).)

There is no private civil cause of action “against an insurer that commits one of
the various acts listed in section 790.03. subdivision (h)” (Moradi-Shalal v. Fireman’s
Fund Ins. Companies (1988) 46 Cal3d 287, 304), although violations of the section
“*may evidence the insurer’s breach of duty to its insured”” under the implied covenant of
good faith and far dealing (Shade Foods, Inc. v. Innovative Products Sales &
Marketing, Inc. (2000) 78 Cal App.4th 847, 916, quotmg Croskey et al, Cal Practice
Gude: Insurance Litigation (The Rutter Group 1999) 9 14:45.21, p. 14-15; see Jordan v.
Allstate Ins. Co. (2007) 148 Cal. App.4th 1062, 1078 [“evidence of an insurer’s violations
of'the statute and the corresponding regulations™ was properly admitted to support the
plaintiff’s contention the insurer had breached the implied covenant by its actions].)

But section 790.03 does not purport to define the crcumstances that grve rise to a

breach of'the insurer’s obligation to “attempt[] in good faith to effectuate prompt, fair.
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and equitable settlements” and nothing in the statute requires or suggests the conclusion
that an insurer’s failure to imitiate settlement negotiations, m the absence ofany
expression of mterest m settlement from the clhimant, may grve rise to a bad faith claim.
Fmally, m Du v. Allstate Ins. Co. (Oth Cxr. 2012) 697 F.3d 753 (Du), the plmtift
made the same claim plamtiff malkes m this case: that the msurer acted m bad faith when
it “did not attempt to reach a settlement of [the plaintiff’s] claims after [the insured’s]
liability in excess of the policy limit became reasonably clear.” (/d. atp. 755.) The
appeal m Du raised the question “whether the duty to settle described m CACT 2337 can

be breached absent a settlement demand from the third party claimant . . . %

(Id atp.
757.) But Du did not resolve the plaintiff’s claim. since the Du court agreed with the trial

court that there was no evidentiary basis for the mstruction. (Zd. at pp. 755, 758.)°

3 CACT No. 2337 describes factors a jury may consider in evaluating an insurer’s

conduct in a bad faith action. It states: “In determunmg whether [name of defendant]
acted unreasonably or without proper cause, you may consiler whether the defendant did
any ofthe followmg: [{] ... [Y] [(e) Did not attempt m good faith to reach a prompt,
fair, and equatable settlement of [rame of plaintiff 1’s claim after liability had become
reasonably clear.]” The instruction lists 15 other factors (none of which is relevant in this
case), and states “[t]he presence or absence of any of these factors alone is not enough to
determmne whether [name of defendant]’s conduct was or was not unreasonable or
without proper cause. Younmust consider [name of defendant]’s conduct as a whole in
malkmg this determination.” The “directions for use” for CACI No. 2337 state that, while
there is no private cause of action under section 790.03, “this instruction may be given in
an msurance bad-farth action to ass st the jury m determinmg whether the msurer’s
conduct was unreasonable or without proper cause.”

6 D does have some simihrities to this case. Here, as m Du, the msurer made a
pohey hmits offer — m Du, about a year affer the accident and here, 10 months affer the
accident — that was rejected. And here, as m Du, the substance of plaintiff’s bad faith
claim is that “the case would have been settled within policy limits had [the insurer]
initiated earlier settlement negotiations.” (Du, supra, 697 F.3d at p. 758.) InDu, where
the court was reviewing a jury verdict for the msurer, the court found there was no
evidence that the insurer “should or could have made an earlier settlement offer to [the
plaintiff].” (/d. atp.759.) This was because the insurer “lacked corroborating proof of
the extent of [the plaintiff’s] injuries and medical expenses”; until the insurer offered its
policy limits, “the only information [the insurer| had regarding [the plaintiff’s] injuries
and medical bills were the uncorroborated and conthctmg assertions by [the plamtiff] and
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In short, nothing n California law supports the proposition that bad faith hability
for failure to settle may attach 1f an msurer fails to mitiate settlement discussions, or offer
its pohcy limits, as soon as an insured’s liability in excess of policy limits has become
clear. Nor will ths court malke such a rule of law, for which neither precedent nor sound
policy considerations have been offered.

We find no merit in plaintiff’s argument that defendant’s conduct brings t withm
the case precedents that permt bad faith hability without a formal settlement offer from
the claimant. Plaintiff’s claims that defendant “affirmatively refused to settle, rejected
opportunities to settle, and discouraged [plntifi’s] settlement overtures” are entirely
without support in the evidence. While plaintiff’s brief consistently refers to Mr. Reid’s
“settlement inquiries,” and to his and Mr. West’s attempts “to open a settlement
dialogue,” and to defendant’s “repeatedly” telling them it “could not even accept
liability,” none of those characterizations comports with the evidence.

Mr. Reid asked for disclosure of the pohcy hmits, and defendant dsclosed those
Inmts four weelss later, affer it obtamed the necessary permission from the msured to do
so. We will not construe a bare request to know the pohicy limit as an opportunity to
settle. Nor could any reasonable juror construe Mr. West’s July 28, 2007 letter as “an
initiation of settlement™ or a settlement opportunity. And Mr. Reid’s willingness to settle
for pohey hmits m July or August, as he testified, was not comnmuicated to defendant.
(Even that testimony was contradicted by has own testimony that, while he wanted to
settle, he did not author ze his lawyer to do so for policy limits. Plintitt did not even

know the pohcy hmits until defendant disclosed them (through no fault of'the msurer).)

her counsel.” (/hid ) InDu. the plaintiff’s expert conceded that the insurer “could not
base a settlement offer solely on the representations of claimant and claimant’s lawyer,”
and that the msurer (who made repeated efforts to obtain the information) “could not
have obtained [the plaintiff’s] medical records without getting them from [the plaintiff’s]
lawyers.” (/bid.) And, m Du the msurer had no proof ofthe myuries of the other three
mdviduak myured m the accident prior to is offer of policy limits, and paymg the
plaintiff the limits “could have left [the insured] underprotected” if the other three claims
exceeded the remaming hmis. (/bid.)
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Nor could any reasonable juror find defendant “discouraged” settlement by
“repeatedly” telling plaintiff it could not accept hability. The only two relevant items of
evidence, a July 23 letter and a July 26 phone conversation, cannot be construed as a
repeated “refus[al] to even admit liability.”” Indeed, i 15 undisputed defendant tokl
plaintiff’s insurer on July 18 1t was accepting habihty, and no other commmumications to
plamtift suggest otherwse.

Finally, plaintiff argues the insurer’s persistent letters asking for medical records
and a recorded mterview — in plaintiff’s words, “demand[ing] recorded statements from
persons in intensive care” — operated to discourage plamtiff from makmg a settlement
demand. No reasonable juror reviewmg the evidence could reach that conc lusion exther.
The ktters are status reports of pendng tenis, to which there 1s no evidence ofany
response by phmtif and cannot be the foundation for a bad faith claim

In summary, when a claimant offers to settle an excess claim within pohcy himits,
an opportunty to settle exists and a conflict of mterest arises, because a divergence exists
between the insurer’s interest in paying less than the policy limits and the insured’s
mterest mavoidmg hability beyond the policy imt.  (Merritt, supra, 34 Cal App.3d at
p- 873.) And a confliet may ako arsse, without a formal settlement offer, when a
claimant clearly conveys to the insurer an mterest in discussig settlement but the msurer
ignores the opportunity to explore settlement possibilities to the insured’s detriment, or

when an msurer has an arbirary rule or engages m other conduct that prevents settlement

A lJetter of July 23, 2007, from defendant’s adjuster, Ms. Feng, to plamtittsays:
“This is to advise you that our investigation into the above referenced incident is still
mcomp kte at this time and therefore we are not m a postion to resolve habihty or
settlement of this claim In order to do so, we need the followmg,” then listing a recorded
interview, “medical specials,” and two other items from plaintiff’s insurance company.
Then a few days hter on July 26, Mr. Rexd spoke to adjuster Mr. Schram Mr. Reid
testified the “gist” of the conversation was about property damage to the car, “and they
weren’t at a point where they could determine liability at that time.” Assuming the letter
or Mr. Schram’s conversation with Mr. Reid amount to a “refus[al] to even admit
liability,” they are the only such statements, and they occurred only one month affer the
accident.
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opportumties from arsmg. (Boicourt, supra, 78 Cal App.4th at p. 1399.) But nothing
like that happened here.

An “opportunity to settle” does not arise simply because there is a significant risk
ofan excess judgment. And none of the evidence presented to the trial court, disputed or
not, allows an mference that plamtiff at any time cornveyed to detendant any mterest m
settlement, at policy limits or otherwise, at any time before defendant offered its policy
Inuts. In short, there was no evidence of'a bad faith faihure to settle m this case.
Accordmgly, there was no foundation for a claim of breach of contract or breach of the
insurer’s covenant of good faith and fair dealing.

DISPOSITION

The judgment 15 attirmed. Defendant shall recover its costs on appeal

GRIMES, I.

We concur:

BIGELOW, P. I.

FLIER. J.
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