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ED CV14-01216 AB (JCx) Date: December 19, 2014 

  
Title: 

 
St. Paul Fire and Marine Ins. Co., et al. v. Centex Homes, et al. 
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ANDRÉ BIROTTE JR. 

 
Carla Badirian  N/A  
Deputy Clerk  Court Reporter 

  
Attorneys Present for Plaintiffs: Attorneys Present for Defendants: 

 
None Appearing None Appearing 

 
Proceedings:  [In Chambers] Order Granting Defendants’ Motion to Dismiss 

the First Amended Complaint (Dkt. No. 31) 

 

After this Court granted Defendants’ motion to dismiss the original complaint, 
Plaintiffs, general liability insurers who refer to themselves collectively as “Travelers,” 
filed the operative First Amended Complaint (“FAC”), asserting causes of action against 
their insureds for declaratory relief, breach of contract, and equitable reimbursement. (Dkt. 
No. 29.) Defendants again move to dismiss the entire complaint. (Dkt. No. 31.)  Because 
Travelers fail to state any claim for breach of contract, the Court GRANTS the motion to 
dismiss the breach of contract claim in the FAC WITH LEAVE TO AMEND and 
DISMISSES that claim WITHOUT PREJUDICE. The Court further GRANTS Centex’ 
motion to dismiss Travelers’ derivative claim for equitable reimbursement, as well as the 
derivative portions of Travelers’ declaratory relief claim, and DISMISSES those claims 
WITHOUT PREJUDICE. 

I. BACKGROUND 

Plaintiffs in action are insurers St. Paul Fire and Marine Ins. Co. (“St. Paul Fire”), St. 
Paul Mercury Ins. Co. (“St. Paul Mercury”), and Traveler’s Property Casualty Co. of 
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America (“Travelers Property”). Plaintiffs refer to themselves collectively as “Travelers.” 
Defendants Centex Homes and Centex Real Estate Corp. (collectively, “Centex”) are 
Nevada corporations that developed the Trio Glen home development in Ontario, 
California.  In its order granting Centex’ motion to dismiss the original complaint, the 
Court set out a detailed summary of Travelers allegations regarding the insurance policies 
at issue in this action, the home development those policies cover, and the underlying 
construction defect Maggie action pending in the San Bernardino Superior Court.  (Dkt. 
No. 28 (available at St. Paul Fire & Marine Ins. Co. v. Centex Homes, No. EDCV 
14-01216 AB (JCx), 2014 WL 5013062, at *4 (C.D.Cal. Oct. 7, 2014).  The Court does 
not restate those basic allegations, which remain largely unchanged in the FAC. 

Relevant for the instant motion, after Travelers sent Centex reservation of rights 
letters on June 13, 2014 and June 18, 2014 (one for the Oak Leaf policies and one for the 
Norcraft Policies, respectively), Centex responded on June 25, 2015 with two identically 
worded responsive letters (the “June 25 Letters”).  In the June 25 Letters, Centex stated it 
“believes that it is entitled to independent counsel and requests that Travelers agree to 
provide such counsel immediately and, based on prior dealings, has significant concerns 
about Travelers’ appointment of [Travelers’ preferred counsel] David Lee and his firm.”  
(Dkt. No. 29, Exh. A.)  Centex stated it “is willing to try and work out an allocation of the 
defense fees between Travelers and other insurers that agree to defend Centex in this 
matter if Travelers is willing to share in the defense provided by [Centex’ preferred 
independent counsel] Newmeyer & Dillon as the sole counsel for Centex in this matter.”  
(Id.)  However, Centex went on to concede that it would “allow Travelers, subject to a full 
reservation of rights, to appoint co-counsel to participate in the defense of Centex in this 
matter and will look to Travelers to pay all expert and vendor bills, as well as all of the fees 
generated by Travelers’ counsel of choice.”  (Id.)  Centex then set forth its reasons for 
concluding that Centex had a conflict of interest necessitating independent counsel.  (Id.) 

It is this letter that forms the basis of each of Travelers’ three causes of action.  
Travelers alleges that, by this letter, Centex “refus[ed] to accept counsel appointed by 
TRAVELERS and demand[ed] independent counsel to defend it in the” Maggie action.  
(Dkt. No. 29, ¶22.)  Travelers contends that, despite representations in the letter that 
Centex would permit Travelers to appoint co-counsel subject to a reservation of rights, 
Centex “has not allowed counsel appointed by Travelers to associate into a single action.”  
To support this claim, Travelers notes that Centex sent similarly worded letters in relation 
to a separate underlying lawsuit not at issue in this case (Bozeman, et al. v. Centex Homes, 
et al.) in September 2014 (Dkt. No. 29, ¶22; Dkt. No. 29, Exhs. B & C), and that Centex’ 
general counsel testified under oath that Centex “instructed [Travelers’ chosen counsel] 
not to take any more cases directly from Travelers.”  (Dkt. No. 29, ¶22.)  The quote 
Travelers excerpts comes from testimony offered by Centex’ general counsel at a trial in 
the Tulare County Superior Court regarding Centex’ conduct vis-à-vis a different 
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underlying construction defect action, involving different insurance policies.  (Dkt. No. 
35-1, Exh. B, p. 26:19-20.)  But as one district court has already observed on a motion to 
dismiss, that testimony concerned Centex’ conduct in December 2013.  “There simply is 
nothing in the transcripts that contradicts or undermines Centex's representations in its 
June 2014 letter that it will permit Plaintiffs to appoint its counsel of choice to represent 
Centex” in the underlying action.  Fidelity & Guaranty Ins. Co. v. Centex Homes, No. 
1:14-CV-826-LJO-GSA, 2014 WL 5823048, at *9 (E.D. Cal. Nov. 10, 2014.1   

From those allegations, Travelers reassert causes of action for: 

 Declaratory Relief 
 Breach of Contract 
 Equitable Reimbursement 

Centex again moves to dismiss the claims for breach of contract and equitable 
reimbursement2 pursuant to Federal Rule of Civil Procedure 12(b)(6). Travelers opposes. 

II.  STANDARD OF REVIEW 

A. Rule 12(b)(6) Motions 

Federal Rule of Civil Procedure 8(a)(2) (“Rule 8(a)”) requires that a pleading 
present a “short and plain statement of the claim showing that the pleader is entitled to 
relief.” Under Federal Rule Civil Procedure 12(b)(6) (“Rule 12(b)(6)”), a defendant may 
move to dismiss a pleading for “failure to state a claim upon which relief can be granted.” 
That is, a pleading that does not satisfy Rule 8(a) is subject to dismissal under Rule 
12(b)(6). Dismissal is proper under Rule 12(b)(6) where there is either a “lack of a 
cognizable legal theory” or “the absence of sufficient facts alleged under a cognizable legal 
theory.” Balistreri v. Pacifica Police Dept., 901 F.2d 969, 699 (9th Cir. 1988). Under Rule 
12(b)(2) “a court may dismiss a claim that is grouped together with other claims in a single 
cause of action, without dismissing the entire cause of action.” Perez v. Banana Republic, 
LLC, 22 Wage & Hour Cas. 2d (BNA) 1700, 2014 WL 2918421 at *3 (E.D. Cal. June 26, 
2014) (No. 14-cv-01132-JCS); see also Hill v. Opus Corp., 841 F.Supp.2d 1070, 1082 
(C.D. Cal. 2011). 
                     
1 The Court may take judicial notice of those trial transcripts, which are official state court records.  
Burbank-Glendale-Pasadena Airport Auth. v. City of Burbank, 136 F.3d 1360, 1364 (9th Cir.1998) (taking judicial notice of 
court filings in a state court case where the same plaintiff asserted similar and related claims); Hott v. City of San Jose, 92 
F.Supp.2d 996, 998 (N.D.Cal.2000) (taking judicial notice of relevant memoranda and orders filed in state court cases).  Both 
parties submit portions of those state court trial transcripts in their papers.  (See Dkt. No. 32-3; Dkt. No. 35-1.) 
 
2 Centex also moves to dismiss the declaratory relief claim to the extent it alleges an ongoing controversy over whether Centex’ 
conduct constituted a breach of the insurance contract.  Because the analysis of this question is coextensive with the Court’s 
analysis of the breach of contract claim, the Court does not separately discuss Centex’ motion to dismiss that portion of the 
declaratory relief claim 
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 “[A] plaintiff’s obligation to provide the grounds of his entitlement to relief 
requires more than labels and conclusions, and a formulaic recitation of the elements of a 
cause of action will not do.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) 
(internal quotations and alterations omitted). Although this does not require “detailed 
factual allegations,” it “demands more than an unadorned, the-defendant-unlawfully- 
harmed-me accusation.” Ashcroft v. Iqbal, 555 U.S. 662, 678 (2009). A sufficiently-pled 
claim must be “plausible on its face.” Id. “A claim is facially plausible when the plaintiff 
pleads factual content that allows the court to draw the reasonable inference that the 
defendant is liable for the misconduct alleged.” Id.  For purposes of a motion to dismiss, 
allegations of fact are taken as true and are construed in the light most favorable to the 
nonmoving party. See Newdow v. Lefevre, 598 F.3d 638, 642 (9th Cir. 2010). 

The first step in determining whether a claim is sufficiently pled is to identify the 
elements of that claim.  See Iqbal, 555 U.S. at 675. The court should then distinguish 
between the pleading’s allegations of fact and its legal conclusions: a court “must take all 
of the factual allegations in the complaint as true,” but should not give legal conclusions 
this assumption of veracity. Id. at 678. The court must then decide whether the pleading’s 
factual allegations, when assumed true, “plausibly give rise to an entitlement to relief.”  
Id. at 679. The court may not consider material beyond the pleadings other than judicially 
noticeable documents, documents attached to the complaint or to which the complaint 
refers extensively, or documents that form the basis of the claims. See United States v. 
Ritchie, 342 F.3d 903, 908 (9th Cir. 2003). 

III. DISCUSSION 

A. Breach of Contract 

Under California law, which all parties agree controls this state-law contract claim, 
the “standard elements of a claim for breach of contract are: (1) the contract, (2) plaintiff's 
performance or excuse for nonperformance, (3) defendant's breach, and (4) damage to 
plaintiff therefrom.” Wall Street Network, Ltd. v. New York Times Co., 164 Cal.App.4th 
1171, 1178, 80 Cal.Rptr.3d 6 (Cal. Ct. App. 2008) (internal quotes omitted).  In its second 
cause of action for breach of contract, Travelers contends that the cooperation clause in the 
Oak Leaf and Norcraft policies are material terms of the contract, that Centex breached the 
cooperation clause, and that Travelers suffered resulting damages.  (Dkt. No. 29, 
¶¶37-44.) 

Assuming for the sake of argument that an insured’s refusal to cooperate can give 
rise to an independent action for breach of contract, rather than merely an affirmative 
defense,3 Travelers has failed to allege Centex breached the cooperation clauses in the Oak 
                     
3 The parties dispute this question, and the authorities are divided.  Compare Ins. Co. State of Pennsylvania v. The Roman 
Catholic Archbishop of Los Angeles, 227 Fed.App'x 643, 644 (9th Cir. 2007) (“California courts have long characterized the 
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Leaf or Norcraft policies. 

Travelers alleges Centex breached the cooperation clause by: 

1. “refusing to acknowledge that TRAVELERS has the right to control the 
defense and select counsel in the” Maggie action; and 
 

2. “insisting that TRAVELERS continue to pay the fees and costs of CENTEX’s 
personal counsel, or pay all vendor and expert costs despite participation of 
other carriers.” 

Dkt. No. 29, ¶¶39, 43. 

The allegations before the Court are virtually identical to those at issue in Travelers 
Indemnity Co. of Connecticut v. Centex Homes, et al., No. EDCV 14-00906-JGB (SPx), 
(C.D.Cal. Oct. 2, 2014), another lawsuit between Travelers and Centex over appointment 
of counsel to defend an underlying construction defect action.  In that case, Centex sent 
Travelers a virtually identical letter stating: (1) Centex “believe[d] that it [was] entitled to 
independent counsel and request[ing] that Travelers agree to provide such counsel 
immediately”; (2) “based on prior dealings, [Centex] has significant concerns about 
Travelers’ appointment of David Lee and his firm”; and (3) Centex was “willing to try and 
work out an allocation of the defense fees and other insurers that agree to defend Centex in 
[that] matter if Travelers is willing to share in the defense provided by Newmeyer & 
Dillion as the sole counsel for Centex” in that case.  Travelers Indemnity Co. of 
Connecticut v. Centex Homes, et al., No. EDCV 14-00906-JGB (SPx), Dkt. No. 13-1, Exh. 
B.4  However, there, as here, Centex stated “Centex will allow Travelers, subject to a full 
reservation of rights, to appoint co-counsel to participate in the defense of Centex in this 
matter and will look to Travelers to pay all expert and vendor bills, as well as all of the fees 
generated by Travelers’ counsel of choice.”  Id.  As Judge Bernal held under essentially 
identical circumstances “[t]he mere request for independent counsel did not constitute a 
breach of [Centex’] duty to cooperate. 

Even more recently, another district court came to the identical conclusion under 
virtually identical circumstances, with an identically worded letter from Centex.  Fidelity 
& Guaranty Ins. Co. v. Centex Homes, supra, 2014 WL 5823048, at *8.  Finding Judge 
Bernal’s analysis persuasive, Judge O’Niell concluded Travelers failed to allege that 

                                                                       
insured's duty to cooperate as a condition precedent to coverage, not as a basis on which to assert an independent cause of 
action”) with Travelers Indem. Co. of Connecticut v. Centex Homes, No. 1:14-CV-451-LJO-GSA, 2014 WL 2801050, at *3 
(E.D.Cal. June 19, 2014) (declining to follow Archbishop of Los Angeles, and holding an “insured[s] breached a cooperation 
clause can constitute a cause of action for breach of contract” under California law). 
 
4 The Court takes judicial notice of this court record filed in an action between the same parties involved in this case.  Reyn's 
Pasta Bella, LLC v. Visa USA, Inc., 442 F.3d 741, 746 n. 6 (9th Cir.2006) 
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Centex breached the duty to cooperate by sending its letter.  This Court agrees.  Under 
California Civil Code section 2860: 

If the provisions of a policy of insurance impose a duty to defend upon 
an insurer and a conflict of interest arises which creates a duty on the 
part of the insurer to provide independent counsel to the insured, the 
insurer shall provide independent counsel to represent the insured 
unless, at the time the insured is informed that a possible conflict may 
arise or does exist, the insured expressly waives, in writing, the right to 
independent counsel. An insurance contract may contain a provision 
which sets forth the method of selecting that counsel consistent with 
this section. 

Cal. Civ. Code §2860(a) (emphasis added).  As Judge Bernal observed, “[t]he statute … 
clearly contemplates that an insured may inform an insurer of a possible conflict of interest 
and request independent counsel.”  Travelers Indemnity Co. of Connecticut v. Centex 
Homes, et al., No. EDCV 14-00906-JGB (SPx), Dkt. No. 23, p. 12; accord Fidelity & 
Guaranty Ins. Co. v. Centex Homes, supra, 2014 WL 5823048, at *8.  “The mere request 
for independent counsel did not constitute a breach of [Centex’] duty to cooperate” because 
Centex had a statutory right to make such a request.  Travelers Indemnity Co. of 
Connecticut v. Centex Homes, et al., No. EDCV 14-00906-JGB (SPx), Dkt. No. 23, p. 12; 
accord Fidelity & Guaranty Ins. Co. v. Centex Homes, supra, 2014 WL 5823048, at *8. 

 It may be, as Travelers alleges, that in other cases, involving other insurance 
policies, and other underlying lawsuits, Centex outright refused to accept Travelers’ choice 
of counsel.  (See, e.g., Dkt. No. 36, Exh. A.)  But the exhibits to the FAC make clear that 
this case is different, and Travelers offers no allegations of fact to support its conclusory 
statement that Travelers has refused counsel in this case.  Ashcroft v. Iqbal, supra, 556 
U.S. at 678 (complaint must allege “factual content that allows the court to draw the 
reasonable inference that the defendant is liable for the misconduct alleged”).  The only 
facts Travelers cites to for that proposition, the June 25 Letters (see Dkt. No. 29, ¶22, citing 
Dkt. No. 29, Exhs. B & C) demand the opposite conclusion: Centex requested independent 
counsel, but stated a willingness to accept Travelers’ appointed attorney as co-counsel, 
subject to Centex later seeking reimbursement for the costs of its independent counsel.  
Even assuming that refusing Travelers’ appointed counsel would constitute a breach of the 
cooperation clause,5 the FAC fails to allege any facts suggesting Centex did so with 

                     
5 It is worth observing that this premise also assumes Travelers’ choice of counsel was conflict-free.  That is, Travelers’ claim 
that Centex violated the duty to cooperate stands on the underlying notion that Centex’ refusal to accept Travelers’ appointed 
counsel was unreasonable in light of California Civil Code section 2860(a).  Travelers fails to allege any facts to support this 
predicate assumption and fails to allege a breach of the cooperation clause for that independent reason, as well. 
 

CCCaaassseee      555:::111444---cccvvv---000111222111666---AAABBB---JJJCCC                  DDDooocccuuummmeeennnttt      333999                  FFFiiillleeeddd      111222///111999///111444                  PPPaaagggeee      666      ooofff      999                  PPPaaagggeee      IIIDDD      ###:::111000444777



 

CV-90 (12/02) CIVIL MINUTES - GENERAL Initials of Deputy Clerk CB  

7 
 
 

respect to the policies and underlying construction defect action at issue in this case.6  See 
Fidelity & Guaranty Ins. Co. v. Centex Homes, supra, 2014 WL 5823048, at *8-9 
(reaching same conclusion on virtually identical allegations); Travelers Indemnity Co. of 
Connecticut v. Centex Homes, et al., supra, No. EDCV 14-00906-JGB (SPx), Dkt. No. 23, 
pp. 12-13 (same). 

 Likewise, Travelers fails to allege any breach of the cooperation clause arising from 
Centex’ statements that, if Travelers appointed its own co-counsel, Centex would “look to 
Travelers to pay all expert and vendor bills, as well as the fees generated by Travelers’ 
counsel of choice” and that Centex “reserve[d] the right to seek reimbursement for the 
services of” Centex’ choice of counsel. Beginning with the latter statement, Travelers cites 
no authority to suggest that Centex’ mere reservation of the right to later seek 
reimbursement amounts to a breach a cooperation clause.  As Judge O’Niell observed 
with respect to an identically worded letter from Centex to Travelers, “Centex did not 
demand that [Travelers] pay for Centex’s personal counsel.”  Fidelity and Guaranty Ins. 
Co. v. Centex Homes, supra, 2014 WL 5823048, at *8.  Rather, Centex “suggest[ed] that it 
would be open to discussing that possibility, but indicate[d] that if Plaintiffs are not, then 
Centex ‘will look to [Plaintiffs] to pay all expert and vendor bills, as well as all of the fees 
generated by [Plaintiffs'] counsel of choice.’”  Id., at *8.  A reservation of rights to 
possibly seek reimbursement at some unknown future time is not a present demand, and 
does not amount to a breach of the cooperation clause. 

 Nor does Travelers identify any basis to conclude that a demand that Travelers pay 
all expert and vendor bills constitutes a breach of the duty to cooperate.  “Nothing in these 
cooperation clauses suggests that Centex had an obligation to tender a defense to other 
insurers. Under California law, Travelers was entitled to seek contribution for Centex's 
defense costs from other insurance carriers, even if Centex did not tender its defense or 
provide notice to those other carriers.”  Travelers Prop. Cas. Co. of Am. v. Centex Homes, 
No. 11-3638-SC, 2013 WL 1411135, at *4 (N.D. Cal. Apr. 8, 2013).  “[I]t was not a 
refusal to cooperate for [Centex] to suggest that, if Plaintiff refused to share in the defense 
provided by independent counsel, Defendants would be willing to allow appointed counsel 
to serve as co-counsel if Plaintiff paid the expert and vendor bills.”  Travelers Indemnity 
Co. of Connecticut v. Centex Homes, et al., supra, No. EDCV 14-00906-JGB (SPx), Dkt. 
No. 23, pp. 12-13; accord Fidelity & Guaranty Ins. Co. v. Centex Homes, supra, 2014 WL 
5823048, at *8 (same).  Under California law, Centex was free to tender all defense costs 
(including expert and vendor costs) to Travelers, and “Centex’s refusal to tender its claims 
to other insurers did not affect Travelers' rights to seek contribution from other carriers 
who may have insured the losses alleged in the underlying actions.”  Travelers Prop. Cas. 

                     
6 Both parties submit a fair amount of evidence in support of their respective positions that is not disclosed on the face of the 
FAC and not subject to judicial notice.  The Court does not consider such extrinsic evidence on a Rule 12(b)(6) motion. United 
States v. Ritchie, supra, 342 F.3d at 908. 
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Co. of Am. v. Centex Homes, supra, 2013 WL 1411135, at *4. 
 
 Though Centex cites Judge O’Niell’s and Judge Bernal’s holdings, both of which are 
directly on point, extensively in the motion, Travelers does not discuss either case.  (See 
Dkt. No. 35, pp. 16-18 (portion of opposition brief contending Travelers has adequately 
alleged breach, and omitting any mention of either decision).  This is especially curious 
given that both cases involved the same parties represented by the same counsel litigating 
the same issues,7 and both were decided weeks before Travelers filed its opposition.  The 
Court however, is persuaded by the reasoning of both cases, and holds Travelers has failed 
to allege Centex breached the cooperation clauses in either the Oak Leaf Policies or the 
Norcraft Policies.  Because Travelers has failed to allege any breach of a duty to 
cooperate, the Court need not determine whether a cooperation clause can give rise to an 
independent cause of action for breach of contract under California law or whether 
Travelers has sufficiently alleged contract damages. 
 

B. Equitable Reimbursement 

This Court has already held an “insurer's right to equitable reimbursement under 
California law does not accrue until the insurer's duty to defend is discharged, either by 
completion of the underlying lawsuit or a determination that there is no potential for 
coverage on any claim asserted in the underlying action.”  (Dkt. No. 28, pp. 8-9, St. Paul 
Fire & Marine Ins. Co. v. Centex Homes, supra, 2014 WL 5013062, at *6; accord Fidelity 
and Guaranty Ins. Co. v. Centex Homes, supra, 2014 WL 5823048, at *9-10.)  Rather than 
relitigate this question, Travelers contends its duty to defend has terminated and a claim for 
equitable reimbursement has now accrued.  (Dkt. No. 35, pp. 22-24.)  The FAC does not 
allege, and Travelers does not argue in opposition, that the Maggie action has concluded.  
Instead, Travelers contends that its duty to defend has otherwise discharged because “as a 
result of Centex’s breach of the insurance policy, Travelers is relieved of any obligation to 
defend Centex.”  (Id., at p. 24, citing Dkt. No. 29, ¶47.) 

Assuming for the sake of argument that Travelers may bootstrap a claim for 
equitable reimbursement to its breach of contract claim rather than first obtaining a 
declaration that it owes no duty to defend and then seeking equitable reimbursement,8 
Travelers has failed to allege a breach of the cooperation clauses that would terminate its 
duty to defend.  Because Travelers fails to allege that its duty to defend has terminated by 
                     
7 Indeed, in arguing that breach of the cooperation clauses can give rise to an independent cause of action for breach of contract, 
Travelers expressly asserts that prior determination by an issue as between the same parties in a California or Federal court 
creates a rebuttable presumption that those prior decisions should govern this action.  (Dkt. No. 35, pp. 11-12 (citing Cal. Code 
Civ. Proc. §1909).  Taking Travelers own argument as correct, Travelers was not only required to address Judge Bernal’s and 
Judge O’Niell’s holdings, but to overcome a rebuttable presumption that they are correct.  Travelers failed to do so. 
 
8 The Court is not so persuaded. (See Dkt. No. 28, at pp. 7-8, 2014 WL 5013062, at *5-6.) 
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conclusion of the Maggie action or breach of the cooperation clause, its derivative claim 
for equitable reimbursement fails, as well.  Fidelity and Guaranty Ins. Co. v. Centex 
Homes, supra, 2014 WL 5823048, at *10 (“Plaintiffs have failed to allege any breach of 
the cooperation clause. Plaintiffs' equitable reimbursement claim therefore fails.”); 
Travelers Indemnity Co. of Connecticut v. Centex Homes, et al., supra, No. EDCV 
14-00906-JGB (SPx), Dkt. No. 23, p. 13 (“this Court has already determined that Plaintiff 
failed to properly allege that Defendants breached their duty to cooperate, and thus 
Plaintiff cannot logically rely on that argument when alleging that it has provided an entire 
defense”). 

IV. CONCLUSION 

Because Travelers fails to allege that Centex breached the cooperation clauses in the 
Oak Leaf or Norcraft Policies, the Court GRANTS Centex’ motion to dismiss the breach 
of contract claim WITH LEAVE TO AMEND.  For the same reason, the Court 
GRANTS Centex’ motion to dismiss Travelers’ derivative claim for equitable 
reimbursement, and Travelers’ claim for declaratory relief to the extent that claim seeks a 
declaration that Centex breached its duty to cooperate WITH LEAVE TO AMEND.  
(See Dkt. No. 29, ¶¶29(c) & (d); 34(c) & (d).)  The Court DISMISSES those claims from 
the FAC WITHOUT PREJUDICE.  Travelers shall file a Second Amended Complaint, 
if at all, no later than January 9, 2015. 

Pursuant to Federal Rule of Civil Procedure 78(b) and Local Rule 7-15, the Court 
finds this matter appropriate for determination without oral argument, and the hearing 
previously scheduled for December 22, 2014 at 10:00 a.m. is hereby VACATED. 

IT IS SO ORDERED. 
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