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 INTRODUCTION AND RULE 35 STATEMENT 

At issue here is a judge-made, state-law rule that renders unenforceable 

arbitration provisions that require individualized arbitration of consumer claims.  

The panel’s decisions in this and two related cases evidence a hostility to arbitration 

and apply an approach to preemption under the Federal Arbitration Act (“FAA”) that 

has been rejected time and again by the Supreme Court.  See, e.g., AT&T Mobility 

LLC v. Concepcion, 563 U.S. 333 (2011).  The Court should correct the panel’s 

decision now.     

Rehearing under Fed. R. App. P. 35 or 40 is appropriate for two reasons: 

First, the state rule at issue, by its own terms, holds “unenforceable under 

California law” only a “provision in a predispute arbitration agreement that waives 

the right to seek [public injunctive relief] in any forum.”  McGill v. Citibank, N.A., 

393 P.3d 85, 87 (Cal. 2017).  As a result, the McGill rule is not a ground “at law or 

in equity for the revocation of any contract.”  9 U.S.C. § 2 (emphasis added).  The 

panel’s contrary conclusion conflicts with many Supreme Court decisions, including 

(most recently) Kindred Nursing Centers Ltd. v. Clark, 137 S. Ct. 1421 (2017).  

Moreover, the McGill rule says nothing about contract revocation and thus does not 

fall within the saving clause.  See Concepcion, 563 U.S. at 353 (Thomas, J., 

concurring in the judgment).  The panel did not engage meaningfully with this 

threshold question.  
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Second, the panel’s reliance on Sakkab v. Luxottica Retail North America, 

Inc., 803 F.3d 425 (9th Cir. 2015)—a 2-1 decision of this Court holding that the 

FAA does not preempt a California rule prohibiting waivers of claims under the 

Private Attorneys General Act—cannot be reconciled with the Supreme Court’s 

more recent holding in Epic Systems Corp. v. Lewis, 138 S. Ct. 1612 (2018), that the 

FAA preempts a state-law defense “that a contract is unenforceable just because it 

requires bilateral arbitration.”  Id. at 1623.  A claim for public injunctive relief is 

not “bilateral” in any sense of the word because plaintiffs seeking such relief do so 

solely for the benefit of others, and the relief sought flows exclusively to non-parties.  

Even if the McGill rule is within the saving clause, it is preempted by the FAA, and 

the panel’s contrary conclusion is inconsistent with both Epic Systems and 

Concepcion. 

Rehearing is warranted because the panel’s decision is contrary to binding 

precedents of the Supreme Court and involves recurring questions of national 

importance. 

 BACKGROUND 

1.  Plaintiffs-Appellees are Comcast customers who received and assented to 

a subscriber agreement that provides for mandatory arbitration of all claims.  ER71–

72.  The subscriber agreement also forecloses arbitration of collective claims and 

Case: 18-15288, 08/09/2019, ID: 11392351, DktEntry: 56, Page 7 of 55



 
 

 3  

prohibits the arbitrator from awarding relief to anyone except the individual parties 

in arbitration: 

h.  Waiver of Class Actions and Collective Relief.  THERE SHALL 
BE NO RIGHT OR AUTHORITY FOR ANY CLAIMS TO BE 
ARBITRATED OR LITIGATED ON A CLASS ACTION, JOINT OR 
CONSOLIDATED BASIS OR ON BASES INVOLVING CLAIMS 
BROUGHT IN A PURPORTED REPRESENTATIVE CAPACITY 
ON BEHALF OF THE GENERAL PUBLIC (SUCH AS A PRIVATE 
ATTORNEY GENERAL), OTHER SUBSCRIBERS, OR OTHER 
PERSONS.  THE ARBITRATOR MAY AWARD RELIEF ONLY IN 
FAVOR OF THE INDIVIDUAL PARTY SEEKING RELIEF AND 
ONLY TO THE EXTENT NECESSARY TO PROVIDE RELIEF 
WARRANTED BY THAT INDIVIDUAL PARTY’S CLAIM. 

ER73. 

2a.  Appellees, along with two other Comcast customers, brought this suit in 

San Francisco Superior Court on October 6, 2017 (ER131–32), and filed their First 

Amended Complaint on October 25, 2017 (ER133).   

The operative complaint alleges that Comcast engages in false and misleading 

advertising with respect to the pricing of its cable television service packages.  

ER165–67.  In addition to certification of a class of “millions of Californians and 

tens of millions of consumers throughout the United States” (ER163), Appellees 

“seek public injunctive relief for the benefit of themselves and for the benefit of 

millions of other California consumers” (id.).  Specifically, they seek a public 

injunction prohibiting Comcast from, among other things, failing to include certain 

broadcasting fees in the base monthly price advertised, failing to disclose that those 
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fees are not taxes or government fees, and failing to include those fees in a separate 

section on the bill to indicate their discretionary nature.  ER185. 

After filing an Answer, Comcast removed the case to the United States 

District Court for the Northern District of California on the basis of diversity 

(ER128) and thereafter filed a motion to compel individual arbitrations with respect 

to Tillage and Loomis (ER76) (the other named plaintiffs had timely opted out of 

arbitration). 

Appellees resisted arbitration on the ground that the subscriber agreement 

violated the rule established by the California Supreme Court in McGill v. Citibank, 

N.A., 393 P.3d 85 (Cal. 2017).  There, the California Supreme Court held that 

California law prohibits the enforcement “of a provision in a predispute arbitration 

agreement that, in violation of generally applicable California contract law, waives 

the right to seek in any forum public injunctive relief.”  Id. at 95.   

Comcast argued below that the McGill rule is preempted by the FAA.  The 

district court denied the motion to compel arbitration, accepting without further 

explanation the California Supreme Court’s reasoning in McGill. 

Comcast appealed as of right under 9 U.S.C. § 16(a)(1)(C).  This appeal was 

identified as related to two other appeals raising the same issue—Blair v. Rent-A-

Center, Inc., No. 17-17221, and McArdle v. AT&T Mobility LLC, No. 17-17246. 
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b.  Comcast argued for reversal on several grounds, two of which are relevant 

here. 

First, Comcast argued that the McGill rule is preempted by the FAA because 

it is a state-law doctrine that renders unenforceable certain arbitration provisions but 

does not fall within the saving clause of the FAA.  The FAA provides that arbitration 

agreements are valid, irrevocable, and enforceable, “save upon such grounds as exist 

at law or in equity for the revocation of any contract.”  9 U.S.C. § 2.  The McGill 

rule renders certain terms in arbitration agreements unenforceable, but it is not a 

ground for the revocation of any contract.  Comcast Opening Br. 27; Comcast Reply 

Br. 5–8.  Moreover, the saving clause of the FAA applies only to those contract 

defenses that “exist at law or in equity”—not newly conceived, ad hoc doctrines 

transparently designed to thwart arbitration.  Comcast Opening Br. 27; Comcast 

Reply Br. 7. 

Second, Comcast argued that even if it were a generally applicable contract 

defense, the McGill rule is nonetheless preempted by the FAA because it interferes 

with the bilateral nature of contractual arbitration.  Comcast Opening Br. 27–49; 

Comcast Reply Br. 8–25.  The Supreme Court in Concepcion held that even 

generally applicable contract defenses are preempted by the FAA if they “interfere[] 

with fundamental attributes of arbitration.”  563 U.S. at 344.  More recently, the 

Supreme Court explained further that a state-law defense interferes with the 
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fundamental attributes of arbitration when it renders a contract unenforceable “just 

because it requires bilateral arbitration.”  Epic Sys., 138 S. Ct. at 1623.  The McGill 

rule interferes with bilateral arbitration because it invalidates arbitration agreements 

that limit the relief in arbitration to the parties to the arbitration. 

3.  On June 28, 2019, the panel issued an opinion in the related case Blair v. 

Rent-A-Center, Inc., No. 17-17221, holding that the FAA does not preempt the 

McGill rule.  See Ex. A. 

The panel first concluded that the McGill rule is a generally applicable 

contract defense because California law precludes a waiver of public injunctive 

relief in “any contract—even a contract that has no arbitration provision.”  Slip op. 

at 14 (internal quotation marks omitted).  The panel did not address Comcast’s 

argument that the saving clause applies only to legal or equitable defenses that 

provide for the revocation of any contract.  Although the panel cited several cases 

in which the state statute ostensibly underlying the McGill rule (Cal. Civ. Code 

§ 3513) had been applied outside the arbitration context (slip op. at 15), it cited no 

instance, and we are aware of none, in which the statute has been applied to revoke 

a contract. 

Next, the panel concluded that the McGill rule does not interfere with 

arbitration, relying almost exclusively on the majority decision in Sakkab, which 

held that the FAA does not preempt a California rule holding unenforceable waivers 
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in arbitration agreements of representative claims brought under the Private 

Attorneys General Act, Cal. Lab. Code § 2698.  The panel adopted the Sakkab 

majority’s conclusion that Concepcion is concerned only with class procedures, and 

reasoned that public injunctive relief “does not require formalities inconsistent with 

arbitration” because “claims for public injunctive relief need not comply with state-

law class procedures.”  Slip op. at 17.  The panel further concluded that “arbitration 

of a public injunction does not interfere with the bilateral nature of a typical 

consumer arbitration” because the McGill rule “leaves undisturbed an agreement that 

both requires bilateral arbitration and permits public injunctive claims.”  Id. at 18.   

The panel affirmed the district court’s order in this appeal in a separately 

issued memorandum disposition.  See Ex. B. 

 ARGUMENT 

Rehearing is appropriate because the McGill rule is not within the FAA’s 

saving clause and because the McGill rule impermissibly interferes with 

fundamental attributes of contractual arbitration. 

I. Rehearing Is Warranted To Address The Applicability Of The Saving 
Clause 

In concluding that the McGill rule is within the FAA’s saving clause (slip op. 

at 14–16), the panel failed to address Comcast’s argument that the saving clause 

protects only those legal or equitable defenses that provide for the “revocation” of 

any contract.  Rehearing is necessary to consider that threshold question. 
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A. The Saving Clause Preserves Only Pre-Existing Revocation 
Defenses 

The FAA provides: 

A written provision in any maritime transaction or a contract 
evidencing a transaction involving commerce to settle by arbitration a 
controversy thereafter arising out of such contract or transaction, or the 
refusal to perform the whole or any part thereof, or an agreement in 
writing to submit to arbitration an existing controversy arising out of 
such a contract, transaction, or refusal, shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at law or in equity for the 
revocation of any contract. 

9 U.S.C. § 2 (emphasis added).  The FAA therefore requires enforcement of a written 

arbitration agreement except in the limited circumstances set forth in the last 

clause—the “saving clause.”  The saving clause has two limitations relevant here:  It 

applies only to defenses that provide for the “revocation of any contract,” and only 

to defenses that “exist at law or in equity.”  

 Under the plain terms of the saving clause, a state-law doctrine that does not 

relate to the formation of an agreement (i.e., does not have the effect of revoking a 

contract) cannot be used to prevent enforcement of an arbitration agreement.  The 

FAA provides that written arbitration agreements are “valid, irrevocable, and 

enforceable,” yet uses narrower language encompassing only one of those three 

concepts (“revocation”) when describing the limited instances in which a state-law 

defense of general application may preclude enforcement.  Expanding the saving 

clause to encompass state-law doctrines other than those providing for the 
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“revocation” of any contract would impermissibly read into the statute additional 

words that simply are not there.  See Lamie v. U.S. Tr., 540 U.S. 526, 538 (2004). 

While the FAA does not itself give further explanation as to what is meant by 

grounds for the “revocation of any contract,” the common-law contract principles 

against which Congress was legislating make the meaning clear.  See Neder v. United 

States, 527 U.S. 1, 21 (1999) (“Where Congress uses terms that have accumulated 

settling meaning under the common law, . . . Congress means to incorporate the 

established meaning of these terms” (alterations and internal quotation marks 

omitted)).  As the Seventh Circuit has explained: 

The word “revocation” . . . is used in Section 2 of the [FAA] to apply 
to a contract and in that connotation obviously is intended to be 
synonymous with “rescission.”  Rescission is an appropriate remedy 
when, for example, a contract is induced by fraud, mistake or duress, 
and is used chiefly where the termination of the contractual relation is 
by mutual consent.   

Halcon Int’l, Inc. v. Monsanto Austl. Ltd., 446 F.2d 156, 159 (7th Cir. 1971) (some 

internal quotation marks omitted).   

Courts applying common-law contract principles have consistently 

recognized that revocation and rescission mean the extinguishing of a contract.  See, 

e.g., First Hartford Corp. Pension Plan & Tr. v. United States, 194 F.3d 1279, 1296 

(Fed. Cir. 1999) (“[R]escission amounts to the unmaking of a contract or an undoing 

of it from the beginning and not merely a termination of the contract” (internal 

quotation marks omitted)); Huffman v. Saul Holdings Ltd. P’ship, 194 F.3d 1072, 
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1081 (10th Cir. 1999) (“Rescission contemplates an annulment voiding the contract 

ab initio, accompanied by restoration of the parties to their pre-contract status” 

(internal quotation marks omitted)).  The quintessential grounds for rescission are 

those related to the formation of an agreement—fraud (see 27 Williston on Contracts 

§ 69:47), duress (see 28 id. § 71:51), and mistake (see 27 id. § 70:40).  And of 

course, parties may rescind or revoke an otherwise valid contract by mutual 

agreement. 

Read in that context, Section 2 provides that arbitration agreements shall be 

“valid” and “enforceable” except insofar as a state-law defense that would have the 

effect of revoking or rescinding any contract applies.  And those state-law defenses 

must “exist at law or in equity,” meaning they cannot be ad hoc, contrived rules 

designed only to discourage or impede arbitration.  

This plain text reading is reinforced by Section 4 of the FAA, which requires 

a court to order arbitration after “being satisfied that the making of the agreement 

for arbitration or the failure to comply therewith is not in issue.”  9 U.S.C. § 4.  The 

Supreme Court has interpreted Section 4 to permit federal courts to adjudicate only 

claims—like fraud in the inducement—that “go[] to the ‘making’ of the agreement 

to arbitrate.”  Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404 

(1967).  Reading Section 2 and Section 4 in tandem, as they must be (see Yates v. 

United States, 135 S. Ct. 1074, 1081–82 (2015)), makes clear that Congress intended 
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that a court’s gatekeeping function with respect to arbitration would be limited to 

ensuring that the parties had, in fact, agreed to arbitrate the dispute.  The First Circuit 

has held as much, concluding that “the only grounds for revocation which meet the 

requirement of 9 U.S.C. § 2 are mutual agreement or a condition which vitiates 

agreement ab initio, i.e., fraud, mistake, or duress.  For it is only this kind of 

‘revocation’ which can be harmonized with adjudication directed to ‘the making of 

the agreement for arbitration.’”  Middlesex County v. Gevyn Constr. Corp., 450 F.2d 

53, 56 (1st Cir. 1971). 

The background of the FAA confirms this reading.  Prior to the enactment of 

the FAA, common law provided that because parties could not, by consent, oust the 

jurisdiction of courts, arbitration agreements could be unilaterally revoked at any 

time if one party simply declined to arbitrate.  See Kulukundis Shipping Co., S/A v. 

Amtorg Trading Corp., 126 F.2d 978, 984 (2d Cir. 1942); see also 21 Williston on 

Contracts § 57:2.  The FAA was designed to, and did, address this obstacle to 

arbitration:  “The [FAA] was specifically enacted to reverse antiquated state rules of 

law that make arbitration agreements revocable at will anytime prior to the issuance 

of the arbitration award.”  Johnson Controls, Inc. v. City of Cedar Rapids, 713 F.2d 

370, 376 (8th Cir. 1983). 

The common-law rule making arbitration agreements unilaterally revocable 

was a focus of congressional attention when it passed the FAA.  In the hearings 
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leading up to the passage of the FAA, supporters emphasized that arbitration clauses 

were “used with undue caution and a great degree of uncertainty because of the 

revocability of the arbitration agreements after trouble has arisen and after 

arbitration has commenced.”  Sales and Contracts to Sell in Interstate and Foreign 

Commerce, and Federal Commercial Arbitration: Hearing on S. 4213 and S. 4214 

Before the S. Subcomm. on the Judiciary, 67th Cong. 3–4 (1923) (statement of 

Charles L. Bernheimer).  The problem facing Congress was that “men do enter into 

such agreements and then afterwards repudiate the agreement, and . . . courts have 

said that that kind of agreement was one that was revocable at any time.”  Arbitration 

of Interstate Commercial Disputes: Joint Hearings on S. 1005 and H.R. 646 Before 

the Subcomm. on the Judiciary, 68th Cong. 14 (1924) (statement of Julius Henry 

Cohen).  

Section 2 of the FAA was Congress’s response to that common-law doctrine 

of unilateral revocation, and the saving clause represented a limited concession by 

Congress that existing state-law doctrines that permitted revocation of any kind of 

contract due to infirmities in the making of it—such as in cases of fraud, duress, or 

mistake—or by mutual agreement were not displaced by the FAA.  But nothing in 

the text, structure, or history of the FAA suggests that state-law contract defenses 

having nothing to do with revocation could trump the FAA or otherwise impede 

arbitration, nor that states may contrive new defenses on an ad hoc basis to effect 
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their public policy goals.  As the Supreme Court has explained, under the FAA, 

“[w]hat States may not do is decide that a contract is fair enough to enforce all its 

basic terms (price, service, credit), but not fair enough to enforce its arbitration 

clause.”  Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 281 (1995).  Yet that 

is precisely what the McGill rule does, by excising the arbitration clause (and only 

the arbitration clause) while leaving the rest of the contract intact. 

B. The McGill Rule Is Not A Ground At Law Or In Equity For The 
Revocation Of Any Contract 

There is no dispute that the McGill rule does not provide for the revocation of 

any contract, arbitration or otherwise.  The California Supreme Court itself described 

the rule as rendering arbitration provisions “unenforceable under California law,” 

while leaving the rest of the contract in force.  McGill, 393 P.3d at 87.  The rule has 

nothing to do with the making or formation of the agreement, and does not have the 

effect of revoking an otherwise valid contract.  Indeed, there has been no suggestion 

by any party that the subscriber agreements here have been revoked by virtue of the 

McGill rule. 

California Civil Code § 3513, from which the California Supreme Court 

derived the McGill rule, is not even itself a contract defense.  The section provides, 

in full, that “[a]ny one may waive the advantage of a law intended solely for his 

benefit.  But a law established for a public reason cannot be contravened by a private 

agreement.”  This opaque statement—which says nothing about revoking or even 
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holding unenforceable contracts—appears in California’s “Maxims of 

Jurisprudence,” a section of the Civil Code whose stated purpose is to “aid in the[] 

just application” of the Civil Code (Cal. Civ. Code § 3509) and that includes such 

principles as “[p]rivate transactions are fair and regular” and “[a] thing continues to 

exist as long as is usual with things of that nature” (id. §§ 3545, 3547).  Such 

background principles are not the kind of generally applicable ground for contract 

revocation Congress had in mind when drafting the saving clause.  Indeed, they are 

not contract defenses at all. 

In McGill, the California Supreme Court responded to the Supreme Court’s 

then-recent decision in Concepcion by construing Section 3513—for the first time 

in history—as a barrier to enforcing arbitration agreements.  It is an arbitration-

specific doctrine that reflects the very hostility to arbitration that the FAA was 

enacted to override.  The McGill rule, by its own lights, applies only to “predispute 

arbitration agreement[s].”  McGill, 393 P.3d at 87.  It is therefore preempted under 

the Supreme Court’s most recent approach to this enduring problem.  See Kindred 

Nursing, 137 S. Ct. at 1426–27.  Moreover, the McGill rule has been applied only to 

preclude enforcement of arbitration agreements, and not any other kind of contract.  

Such a state-law impediment to arbitration is not within the saving clause.  See 

DIRECTV, Inc. v. Imburgia, 136 S. Ct. 463, 468 (2015) (state law must place 
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“arbitration contracts on equal footing with all other contracts” (internal quotation 

marks omitted)). 

The panel did not address Comcast’s arguments regarding the applicability of 

the saving clause, focusing instead on arguments made by Rent-A-Center regarding 

whether the McGill rule is akin to a different California anti-arbitration rule that was 

held preempted in Ferguson v. Corinthian Colleges, Inc., 733 F.3d 928 (9th Cir. 

2013).  See slip op. at 14–16.  But that does not answer the question of whether the 

McGill rule is a defense at law or in equity for the “revocation” of any contract.  And 

although the panel observed that Section 3513 has been used “to invalidate waivers 

unrelated to arbitration” (slip op. at 15–16 (collecting cases)), not one of the cases 

cited by the panel involves the revocation of a contract.  In any event, it is the McGill 

rule, not Section 3513 itself, that was invoked to avoid the arbitration provision here.   

In Epic Systems, the Supreme Court expressly recognized that the question of 

the saving clause’s scope is unresolved.  Deciding the case on narrower grounds, the 

Court noted that it was “[p]ut[ting] to the side the question of what it takes to qualify 

as a ground for ‘revocation’ of a contract.”  Epic Sys., 138 S. Ct. at 1622 (citing 

Concepcion, 563 U.S. at 352–55 (Thomas, J., concurring)).  In his Concepcion 

concurrence, Justice Thomas explained that “[i]t would be absurd to suggest that § 2 

requires only that a defense apply to ‘any contract,’” and that the plain language of 

Section 2, read in light of Section 4 of the FAA, “requires that an agreement to 
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arbitrate be enforced unless a party successfully challenges the formation of the 

arbitration agreement, such as by proving fraud or duress.”  Id. at 352–53; see also 

Am. Express Co v. Italian Colors Rest., 570 U.S. 228, 239 (2013) (Thomas, J., 

concurring), and Epic Sys., 138 S. Ct. at 1632 (Thomas J., concurring).  This case 

presents an ideal vehicle for resolving the scope of the saving clause. 

II. Rehearing Is Warranted To Align This Court With The Supreme Court’s 
Decision In Epic Systems 

Even if the McGill rule were within the saving clause, it would still be 

preempted because it interferes with the bilateral nature of contractual arbitration.  

See Concepcion, 563 U.S. at 348.  The panel rejected this argument, ruling that 

“Sakkab all but decides this case.”  Slip op. at 11; see also id. at 17 (“Our decision 

in Sakkab is squarely on point”).  But the 2-1 decision in Sakkab does not survive 

the Supreme Court’s more recent decision in Epic Systems. 

The Sakkab panel was divided on whether a California state-law rule 

prohibiting arbitration waivers of the right to obtain representative relief under the 

Private Attorneys General Act, Cal. Lab. Code § 2698, was preempted by the FAA.  

In holding that it was not, the majority contrasted the procedures for PAGA claims 

with the procedures for class actions, concluding that the Supreme Court’s decision 

in Concepcion does not “require the enforcement of all waivers of representative 

claims in arbitration agreements.”  Sakkab, 803 F.3d at 436.  The dissent did not read 

Concepcion so narrowly, instead concluding that the proper inquiry is whether 
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arbitration of representative claims would interfere with “individual, bilateral 

arbitration (what the parties had agreed to do in their arbitration agreement).”  Id. at 

446 (N.R. Smith, J., dissenting). 

The Supreme Court resolved that difference of opinion in Epic Systems, 

unequivocally holding that the FAA “protect[s] pretty absolutely” the agreement of 

parties to arbitrate and “to use individualized rather than class or collective action 

procedures.”  Epic Sys., 138 S. Ct. at 1621.  Put differently, the FAA preempts a 

state-law defense “that a contract is unenforceable just because it requires bilateral 

arbitration.”  Id. at 1623.  Epic Systems, in short, establishes that the Sakkab 

dissent—not the majority—was correct in its reading of Concepcion.  As a result, 

the Sakkab majority opinion, to the extent it was ever good law, has been abrogated 

by the Supreme Court.  The panel therefore erred in following it, and the en banc 

Court should both correct the panel decision and overrule Sakkab to bring this Court 

back into line with the Supreme Court’s FAA preemption jurisprudence. 

Comcast joins and incorporates in full the arguments for rehearing raised by 

AT&T Mobility LLC in its petition for rehearing filed in McArdle v. AT&T Mobility 

LLC, No. 17-17246, which further explicates why the McGill rule is preempted 

under the Concepcion framework. 

 CONCLUSION 

The petition for rehearing should be granted. 
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BLAIR V. RENT-A-CENTER2

SUMMARY*

Arbitration / Preemption

The panel affirmed the district court’s denial of Rent-A-
Center’s motion to compel arbitration and motion for a
mandatory stay in a putative class action alleging Rent-A-
Center charged excessive prices; and dismissed for lack of
jurisdiction Rent-A-Center’s appeals of the district court’s
denial of a discretionary stay and deferral on the motion to
strike class claims.

In McGill v. Citibank, N.A., 393 P.3d 85 (Cal. 2017), the
California Supreme Court held that a contractual agreement
purporting to waive a party’s right to seek public injunctive
relief in any forum was unenforceable under California law. 
The panel held that the Federal Arbitration Act does not
preempt California’s McGill rule.

Turning to the parties’ 2015 rent-to-own agreement for an
air conditioner, the panel held that its severance clause, which
severs plaintiff’s California’s Karnette Rental-Purchase Act,
Unfair Competition Law, and Consumer Legal Remedies Act
claims from the scope of arbitration, was triggered by the
McGill rule.  The panel further held that the severance clause
permitted such claims to be brought in court.

The panel affirmed the district court’s refusal to impose
either a mandatory or discretionary stay on the non-arbitrable
claims pending arbitration of plaintiff’s usury claim.  

* This summary constitutes no part of the opinion of the court.  It has
been prepared by court staff for the convenience of the reader.
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The panel held that it lacked jurisdiction to review the
district court’s denial of a discretionary stay because
appellate jurisdiction under the Federal Arbitration Act over
interlocutory appeals is limited to the orders listed in 9 U.S.C.
§ 16(a)(1).   The panel held that a discretionary stay that was
based on the district court’s inherent authority to manage its
docket was not a stay under section 3 of the Federal
Arbitration Act, and the exceptions that might justify
extension of appellate jurisdiction did not apply to the
denial of a stay.  The panel also held that it lacked
jurisdiction to review the district court’s decision to defer
ruling on Rent-A-Center’s motion to strike because it was a
non-final appealable order not covered by one of the
categories set forth in 9 U.S.C. § 16(a)(1)(A).

COUNSEL

Robert F. Friedman (argued) and Vicki L. Gillete, Littler
Mendelson P.C., Dallas, Texas; Gregory G. Iskander, Littler
Mendelson P.C., Walnut Creek, California; Kaitlyn M.
Burke, Littler Mendelson P.C., Las Vegas, Nevada; Kirsten
F. Gallacher and Vickie Turner, Wilson Turner Kosmo LLP,
San Diego, California; Lily A. North and Henry J. Escher III,
Dechert LLP, San Francisco, California; Christina Sarchio,
Dechert LLP, Washington, D.C.; for Defendants-Appellants.

Michael Rubin (argued) and Eric P. Brown, Altshuler Berzon
LLP, San Francisco, California; Zach P. Dostart and James T.
Hannink, Dostart Hannink & Coveneny LLP, La Jolla,
California; for Plaintiffs-Appellees.
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BLAIR V. RENT-A-CENTER4

OPINION

W. FLETCHER, Circuit Judge:

In McGill v. Citibank, N.A., 393 P.3d 85 (Cal. 2017), the
California Supreme Court decided that a contractual
agreement purporting to waive a party’s right to seek public
injunctive relief in any forum is unenforceable under
California law.  We are asked to decide in this case whether
the Federal Arbitration Act (“FAA”) preempts California’s
McGill rule.1  We hold it does not.

Plaintiffs brought a putative class action alleging that
defendants Rent-A-Center, Inc. and Rent-A-Center West, Inc.
(collectively, “Rent-A-Center”) charged excessive prices for
its rent-to-own plans for household items.  We affirm the
district court’s partial denial of Rent-A-Center’s motion to
compel arbitration.  We also affirm the district court’s denial
of Rent-A-Center’s motion for a mandatory stay of plaintiffs’
non-arbitrable claims.  Finally, we dismiss for lack of
jurisdiction Rent-A-Center’s appeal of the district court’s
denial of a discretionary stay and its decision to defer ruling
on a motion to strike class action claims.

I. Factual and Procedural Background

Rent-A-Center operates stores that rent household items
to consumers for set installment payments.  If all payments

1 This panel received briefing and heard argument in two additional
cases raising this same question:  McArdle v. AT&T Mobility LLC (No.
17-17221) and Tillage v. Comcast Corp. (No. 18-15288).  Those cases are
resolved in separate memorandum dispositions filed simultaneously with
this opinion.
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BLAIR V. RENT-A-CENTER 5

are made on time, the consumer takes ownership of the item. 
Rent-A-Center also sets a cash price at which the consumer
can purchase the item before the rent-to-own period has
ended.

Paula Blair entered into rent-to-own agreements with
Rent-A-Center for an air conditioner in 2015 and for a used
Xbox in 2016.  Blair, together with two other named
plaintiffs, filed a class action complaint on March 13, 2017,
on behalf of all individuals who, on or after March 13, 2013,
entered into rent-to-own transactions with Rent-A-Center in
California.  The complaint alleged that Rent-A-Center
structured its rent-to-own pricing in violation of state law.

In 1994, the California Legislature enacted the Karnette
Rental-Purchase Act, Cal. Civ. Code §§ 1812.620 et seq.
(“Karnette Act”), to “prohibit unfair or unconscionable
conduct toward consumers” who enter into rent-to-own
agreements.  Id. § 1812.621.  The Karnette Act sets statutory
maximums for both the “total of payments” amount for
installment payments and the “cash price” for rent-to-own
items.  Id. § 1812.644.  These maximums are set in
proportion to the “documented actual cost” of the items to the
lessor/seller.  Id. § 1812.622(k).

The operative complaint includes claims under the
Karnette Act, as well as the Unfair Competition Law, Cal.
Bus. & Prof. Code §§ 17200 et seq. (“UCL”), the Consumers
Legal Remedies Act, Cal. Civ. Code §§ 1750 et seq.
(“CLRA”), and California’s anti-usury law, Cal. Const. art.
XV, § 1(1).  Plaintiffs seek a “public injunction” on behalf of
the people of California to enjoin future violations of these
laws, and to require that Rent-A-Center provide an
accounting of monies obtained from California consumers
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BLAIR V. RENT-A-CENTER6

and individualized notice to those consumers of their
statutory rights.  Plaintiffs also seek declaratory relief,
compensatory damages and restitution, and attorneys’ fees
and costs.

Of the named plaintiffs, Rent-A-Center has a valid
arbitration agreement only with Blair, and only with respect
to her 2015 air conditioner agreement.  Blair opted out of
arbitration in her 2016 Xbox agreement, and Rent-A-Center
has been unable to locate signed arbitration agreements for
either of the other two named plaintiffs.  In June 2017, Rent-
A-Center filed a motion to compel arbitration of all claims
arising out of Blair’s 2015 agreement, which reads in relevant
part:

(B) What Claims Are Covered: You and
RAC [Rent-A-Center] agree that, in the event
of any dispute or claim between us, either you
or RAC may elect to have that dispute or
claim resolved by binding arbitration. This
agreement to arbitrate is intended to be
interpreted as broadly as the FAA allows. 
Claims subject to arbitration include . . .
claims that are based on any legal theory
whatsoever, including . . . any statute,
regulation or ordinance.

. . .

(D) Requirement of Individual Arbitration:
You and RAC agree that arbitration shall be
conducted on an individual basis, and that
neither you nor RAC may seek, nor may the
Arbitrator award, relief that would affect RAC
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BLAIR V. RENT-A-CENTER 7

account holders other than you. There will be
no right or authority for any dispute to be
brought, heard, or arbitrated as a class,
collective, mass, private attorney general, or
representative action. . . . If there is a final
judicial determination that applicable law
precludes enforcement of this Paragraph’s
limitations as to a particular claim for relief,
then that claim (and only that claim) must be
severed from the arbitration and may be
brought in court.

The district court concluded that the agreement violates
California’s McGill rule because it constitutes a waiver of
Blair’s right to seek public injunctive relief in any forum. 
The court also held the McGill rule was not preempted by
the FAA.  Relying on the severance clause at the end of
Paragraph (D), the court held that Blair’s Karnette Act, UCL,
and CLRA claims “must be severed from the arbitration.” 
The district court granted Rent-A-Center’s motion to compel
arbitration of Blair’s usury claim because California’s usury
law “is not amenable to public injunctive relief.”

The district court denied Rent-A-Center’s motion to stay
proceedings on claims not sent to arbitration—including
those of the other two named plaintiffs—pending the outcome
of arbitration.  It also delayed ruling on Rent-A-Center’s
motion to strike class action claims.

Rent-A-Center appealed the district court’s denial of its
motion to compel arbitration of Blair’s Karnette Act, UCL,
and CLRA claims.  Rent-A-Center also appealed the court’s
denial of the motion to stay proceedings and its delay in
ruling on the motion to strike.
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II. The McGill Rule

Several California consumer protection statutes make
available the remedy of a public injunction, which is defined
as “injunctive relief that has the primary purpose and effect
of prohibiting unlawful acts that threaten future injury to the
general public.”  McGill, 393 P.3d at 87.  One key difference
between a private and public injunction is the primary
beneficiary of the relief.  Private injunctions “resolve a
private dispute” between the parties and “rectify individual
wrongs,” though they may benefit the general public
incidentally.  Id. at 89 (internal alterations and citation
omitted).  By contrast, public injunctions benefit “the public
directly by the elimination of deceptive practices,” but do not
otherwise benefit the plaintiff, who “has already been injured,
allegedly, by such practices and [is] aware of them.”  Id. at 90
(internal citation and quotations omitted).

The California Supreme Court held in McGill that an
agreement to waive the right to seek public injunctive relief
violates California Civil Code § 3513, which provides that “a
law established for a public reason cannot be contravened by
a private agreement.”  Id. at 93.  Under § 3513, a party to a
private contract may waive a statutory right only if the
“statute does not prohibit doing so, the statute’s public benefit
is merely incidental to its primary purpose, and waiver does
not seriously compromise any public purpose that the statute
was intended to serve.”  Id. at 94 (internal alterations and
citations omitted).

The California Supreme Court found that public
injunctive relief available under the UCL and CLRA, among
other statutes, is “[b]y definition . . . primarily ‘for the benefit
of the general public.’”  Id. (citing Broughton v. Cigna
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BLAIR V. RENT-A-CENTER 9

Healthplans of Cal., 988 P.2d 67 (Cal. 1999); Cruz v.
PacifiCare Health Sys., Inc., 66 P.3d 1157 (Cal. 2003)). 
Waiver “of the right to seek public injunctive relief under
these statutes would seriously compromise the public
purposes the statutes were intended to serve.”  Id.  Therefore,
such waivers are “invalid and unenforceable under California
law.”  Id.

The contract at issue in McGill was an arbitration
agreement waiving the plaintiff’s right to seek public
injunctive relief in arbitration and requiring arbitration of all
claims, thereby waiving the plaintiff’s right to seek a public
injunction through litigation.  Id. at 87–88.  Because this
waiver prevented the plaintiff from seeking a public
injunction in any forum, it was unenforceable under
California Civil Code § 3513.  Id. at 94.

III.  FAA Preemption

Rent-A-Center argues the district court erred in denying
its motion to compel arbitration of Blair’s Karnette Act, UCL,
and CLRA claims, contending that the McGill rule is
preempted by the FAA.  We have appellate jurisdiction under
9 U.S.C. § 16(a)(1)(C), which allows an interlocutory appeal
of a district court’s denial of a motion to compel arbitration. 
We review de novo such a denial.  Kilgore v. KeyBank, Nat’l
Ass’n, 718 F.3d 1052, 1057 (9th Cir. 2013) (en banc).  We
also review de novo a district court’s preemption analysis. 
AGG Enters. v. Washington Cty., 281 F.3d 1324, 1327 (9th
Cir. 2002).
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A.  Federal Arbitration Act

The FAA directs courts to treat arbitration agreements as
“valid, irrevocable, and enforceable, save upon such grounds
as exist at law or in equity for the revocation of any contract.” 
9 U.S.C. § 2.  The saving clause of § 2 “permits agreements
to arbitrate to be invalidated by generally applicable contract
defenses, such as fraud, duress, or unconscionability, but not
by defenses that apply only to arbitration or that derive their
meaning from the fact that an agreement to arbitrate is at
issue.”  AT&T Mobility LLC v. Concepcion, 563 U.S. 333,
339 (2011) (internal quotation omitted).  “[T]he saving clause
does not save defenses that target arbitration either by name
or by more subtle methods, such as by ‘interfer[ing] with
fundamental attributes of arbitration.’”  Epic Sys. Corp. v.
Lewis, 138 S. Ct. 1612, 1622 (2018) (quoting Concepcion,
563 U.S. at 344).

The Supreme Court has described the FAA as establishing
“a liberal federal policy favoring arbitration agreements.” 
Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp.,
460 U.S. 1, 24 (1983).  While the “FAA contains no express
pre-emptive provision,” it preempts state law “to the extent
that [the state law] stands as an obstacle to the
accomplishment and execution of the full purposes and
objectives of Congress.”  Volt Info. Scis., Inc. v. Bd. of Trs. of
Leland Stanford Junior Univ., 489 U.S. 468, 477 (1989).  A
state-law rule can be preempted by the FAA in two ways.

First, a state-law rule is preempted if it is not a “generally
applicable contract defense[]” and so does not fall within the
saving clause as a “ground[] . . . for the revocation of any
contract.”  9 U.S.C. § 2; Concepcion, 563 U.S. at 339.  A rule
is generally applicable if it “appl[ies] equally to arbitration
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BLAIR V. RENT-A-CENTER 11

and non-arbitration agreements.”  Sakkab v. Luxottica Retail
N. Am., Inc., 803 F.3d 425, 432 (9th Cir. 2015).  By contrast,
a rule is not generally applicable if it “prohibits outright the
arbitration of a particular type of claim.”  Concepcion,
563 U.S. at 341.

Second, even a generally applicable rule may be
preempted if it “stand[s] as an obstacle to the accomplishment
of the FAA’s objectives.”  Id.  An “overarching purpose of
the FAA . . . is to ensure the enforcement of arbitration
agreements according to their terms so as to facilitate
streamlined proceedings.”  Id.  As the Supreme Court
recently restated, “[t]he general applicability of [a] rule [does]
not save it from preemption under the FAA” if the rule
“interferes with fundamental attributes of arbitration.”  Lamps
Plus, Inc. v. Varela, 139 S. Ct. 1407, 1418 (2019) (citing
Concepcion, 563 U.S. at 344).2

B.  Concepcion and Sakkab

The Supreme Court’s decision in Concepcion and our
decision in Sakkab guide our analysis.  Indeed, our decision
in Sakkab all but decides this case.

In Concepcion, the Supreme Court considered whether
the FAA preempted California’s Discover Bank rule that class
waivers in most consumer arbitration agreements were
unconscionable under California law.  See Discover Bank v.

2 The parties filed notices of supplemental authority pursuant to
Federal Rule of Appellate Procedure 28(j) informing this court of the
Supreme Court’s decision in Lamps Plus, which was published after oral
argument in this case.  We have reviewed the Supreme Court’s decision
and considered it in our analysis.
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Superior Court, 113 P.3d 1100 (Cal. 2005).  The Court
recognized that unconscionability is “a doctrine normally
thought to be generally applicable.”  Concepcion, 563 U.S.
at 341.  The Court nonetheless held the Discover Bank rule
was preempted because it “interfere[d] with fundamental
attributes of arbitration and thus create[d] a scheme
inconsistent with the FAA.”  Id. at 344.  According to the
Court, “the switch from bilateral to class arbitration sacrifices
the principal advantage of arbitration—its informality—and
makes the process slower, more costly, and more likely to
generate procedural morass than final judgment.”  Id. at 348. 
The Court recognized that “class arbitration requires
procedural formality” because if “procedures are too
informal, absent class members would not be bound by the
arbitration”—that is, due process compels procedural
complexity in class arbitration.  Id. at 349 (emphasis in
original).  The Court noted that “class arbitration greatly
increases risks to defendants” because it combines high stakes
with limited appellate review.  Id. at 350–51.  The Court
concluded that classwide arbitration is therefore “not
arbitration as envisioned by the FAA” and “lacks its
benefits.”  Id. at 351.

In the wake of Concepcion, we considered in Sakkab
whether the FAA preempts California’s Iskanian rule, which
bars contractual waiver in any fora of representative claims
under California’s Private Attorneys General Act of 2004
(“PAGA”), Cal. Lab. Code §§ 2698 et seq.  See Sakkab,
803 F.3d at 427; Iskanian v. CLS Transp. L.A., LLC, 327 P.3d
129 (Cal. 2014).  PAGA “authorizes an employee to bring an
action for civil penalties on behalf of the state against his or
her employer for Labor Code violations committed against
the employee and fellow employees, with most of the
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proceeds of that litigation going to the state.”  Iskanian,
327 P.3d at 133.

We concluded that the Iskanian rule is generally
applicable because it “bars any waiver of PAGA claims,
regardless of whether the waiver appears in an arbitration
agreement or a non-arbitration agreement.”  Sakkab, 803 F.3d
at 432.  We also noted that the rule does not “prohibit the
arbitration of any type of claim.”  Id. at 434.  We recognized
that although the purpose of the FAA is “to ensure that
private arbitration agreements are enforced according to their
terms,” the saving clause of § 2 would be rendered “wholly
ineffectual” if that purpose overrode all state-law contract
defenses.  Id. (internal quotations and citations omitted). 
Instead, “Congress plainly . . . intend[ed] to preempt . . . only
those [state contract defenses] that ‘interfere[] with
arbitration.’”  Id. (quoting Concepcion, 563 U.S. at 346).

We held the Iskanian rule does not interfere with
arbitration.  Id. at 435.  Most important, the Iskanian rule
does “not diminish parties’ freedom to select informal
arbitration procedures.”  Id.  PAGA actions, unlike class
actions, do not “resolve[] the claims of other employees,” so
“there is no need to protect absent employees’ due process
rights in PAGA arbitrations.”  Id. at 436.  Nor does California
state law “purport[] to limit parties’ right to use informal
procedures, including limited discovery.”  Id. at 438–39. 
Finally, while PAGA actions “may . . . involve high stakes”
due to “hefty civil penalties,” the FAA does not preempt
causes of action merely because they impose substantial
liability.  Id. at 437.  We concluded that “the Iskanian rule
does not conflict with the FAA, because it leaves parties free
to adopt the kinds of informal procedures normally available
in arbitration.”  Id. at 439.
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C.  Discussion

1.  Generally Applicable Contract Defense

The McGill rule, like the Iskanian rule, is a generally
applicable contract defense.  The California Supreme Court
specified that a waiver of public injunctive relief in “any
contract—even a contract that has no arbitration
provision”—is “unenforceable under California law.” 
McGill, 393 P.3d at 94 (emphasis in original).  The McGill
rule thus applies “equally to arbitration and non-arbitration
agreements.”  Sakkab, 803 F.3d at 432.

Rent-A-Center argues that the McGill rule is equivalent
to an earlier and now-preempted California rule called the
Broughton-Cruz rule.  See Broughton, 988 P.2d 67; Cruz,
66 P.3d 1157.  The Broughton-Cruz rule had established that
“[a]greements to arbitrate claims for public injunctive relief
. . . are not enforceable in California.”  McGill, 393 P.3d at
90.  We held in Ferguson v. Corinthian Colleges, Inc.,
733 F.3d 928, 934 (9th Cir. 2013), that the FAA preempted
the Broughton-Cruz rule because it “prohibits outright” the
arbitration of public injunctive relief.  The McGill rule bears
no resemblance to the Broughton-Cruz rule.  It shows no
hostility to, and does not prohibit, the arbitration of public
injunctions.  It merely prohibits the waiver of the right to
pursue public injunctive relief in any forum; the Broughton-
Cruz rule specifically excluded public injunctive claims from
arbitration.

The McGill rule is also unlike the rule at issue in Kindred
Nursing Centers Ltd. Partnership v. Clark, 137 S. Ct. 1421
(2017).  In that case, the Supreme Court struck down a judge-
made Kentucky rule that an agent with general power of
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attorney could not waive a principal’s right to a jury trial
without explicit consent of the principal.  Id. at 1425.  The
rule had been invoked to invalidate two arbitration
agreements.  Id.  Though the rule did not explicitly forbid
the arbitration of claims, the Court held that “a legal rule
hinging on the primary characteristic of an arbitration
agreement—namely, a waiver of the right to go to court and
receive a jury trial”—impermissibly targets arbitration.  Id.
at 1427.  Unlike the Kentucky rule, the McGill rule does not
“rely on the uniqueness of an agreement to arbitrate” to
categorically disfavor arbitration as a forum.  See id. at 1426
(quoting Concepcion, 563 U.S. at 341).  To the contrary, the
McGill rule expresses no preference as to whether public
injunction claims are litigated or arbitrated, it merely
prohibits the waiver of the right to pursue those claims in any
forum.

Moreover, the Court in Kindred noted that the underlying
principle behind the Kentucky rule—that an agent cannot
waive a principal’s “fundamental constitutional right”
without express consent—had never been applied outside the
context of arbitration.  Id. at 1427–28.  By contrast, the
McGill rule derives from a general and long-standing
prohibition on the private contractual waiver of public rights. 
California courts have repeatedly invoked California Civil
Code § 3513 to invalidate waivers unrelated to arbitration. 
See, e.g., County of Riverside v. Superior Court, 42 P.3d
1034, 1042 (Cal. 2002) (holding that a police officer’s
“blanket waiver” of his rights under the Public Safety
Officers Procedural Bill of Rights Act as a condition of his
employment would be inconsistent with § 3513); Covino v.
Governing Bd., 142 Cal. Rptr. 812, 817 (Ct. App. 1977)
(invalidating under § 3513 a teacher’s waiver of his right
under the Education Code to become a contract, rather than
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temporary, employee); Benane v. Int’l Harvester Co.,
299 P.2d 750, 753 (Cal. Ct. App. 1956) (invalidating under
§ 3513 a collective bargaining agreement provision waiving
employees’ rights under the Election Code to be paid for time
taken off work to vote); De Haviland v. Warner Bros.
Pictures, 153 P.2d 983, 988 (Cal. Ct. App. 1944)
(invalidating under § 3513 a movie star’s contractual waiver
of the Labor Code’s seven-year limit on personal service
contracts); Cal. Powder Works v. Atl. & Pac. R.R. Co., 45 P.
691, 693 (Cal. 1896) (relying on § 3513 to construe a
common carrier’s contractual exemption from liability to
exclude liability caused by the carrier’s negligence because
that liability is “imposed upon it by law”).

In sum, the McGill rule is a generally applicable contract
defense derived from long-established California public
policy.  It is a “ground[] . . . for the revocation of any
contract” and falls within the FAA’s saving clause at the first
step of the preemption analysis.  9 U.S.C. § 2.

2.  Interference with Arbitration

“[A] doctrine normally thought to be generally
applicable” is nonetheless preempted by the FAA if it
“stand[s] as an obstacle to the accomplishment of the FAA’s
objectives.”  Concepcion, 563 U.S. at 341, 343.  One
objective of the FAA is to enforce arbitration agreements
according to their terms “so as to facilitate streamlined
proceedings.”  Id. at 344.  However, we “do not read
Concepcion to require the enforcement of all waivers of
representative claims in arbitration agreements.”  Sakkab,
803 F.3d at 436.  Instead, “Congress plainly . . . intend[ed] to
preempt . . . only those [state contract defenses] that
‘interfere[] with arbitration.’”  Id. at 434 (quoting
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Concepcion, 563 U.S. at 346).  Accordingly, we look at
“whether refusing to enforce waivers” of a claim that is
“technically denominated” as representative “will deprive
parties of the benefits of arbitration.”  Id. at 436.

Our decision in Sakkab is squarely on point.  The McGill
rule, like the Iskanian rule, does not “deprive parties of the
benefits of arbitration.”  See id.  This characteristic
distinguishes both rules from the Discover Bank rule barring
the waiver of class actions at issue in Concepcion.  A major
concern in Concepcion was that compelling classwide
arbitration “requires procedural formality,” and, in so doing,
“makes the process slower, more costly, and more likely to
generate procedural morass than final judgment.” 
Concepcion, 563 U.S. at 348–49.  By contrast, neither state
law nor constitutional due process gives rise to, let alone
“requires[,] procedural formality” in the arbitration of public
injunctive relief.

Public injunctive relief under the Karnette Act, UCL, and
CLRA does not require formalities inconsistent with
arbitration.  In McGill, the California Supreme Court
expressly held that claims for public injunctive relief need not
comply with state-law class procedures.  McGill, 393 P.3d
at 93.  We are bound by this ruling.  See Hemmings v.
Tidyman’s Inc., 285 F.3d 1174, 1203 (9th Cir. 2002).  Nor
does constitutional due process require unusual procedures
inconsistent with arbitration.  In Sakkab, we held that the due
process rights of absent employees are not implicated by the
arbitration of a PAGA claim because the claim is brought on
behalf of the state, which is the “real part[y] in interest.” 
Sakkab, 803 F.3d at 436.  The small portion of a PAGA
penalty distributed to employees is incidental to the statute’s
public enforcement purpose and effect.  Similarly, here,
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public injunction claims are brought for the benefit of the
general public, not on behalf of specific absent parties.

Crucially, arbitration of a public injunction does not
interfere with the bilateral nature of a typical consumer
arbitration.  The rules struck down in Concepcion and Epic
Systems “impermissibly disfavor[ed] arbitration” because
they rendered an agreement “unenforceable just because it
require[d] bilateral arbitration.”  Epic Systems, 138 S. Ct.
at 1623 (emphasis removed).  The McGill rule does no such
thing.  The McGill rule leaves undisturbed an agreement that
both requires bilateral arbitration and permits public
injunctive claims.  A plaintiff requesting a public injunction
files the lawsuit “on his or her own behalf” and retains sole
control over the suit.  McGill, 393 P.3d at 92.  Nothing in the
McGill rule requires a “switch from bilateral . . . arbitration”
to a multi-party action.  Concepcion, 563 U.S. at 348.

It is possible that arbitration of a public injunction will in
some cases be more complex than arbitration of a
conventional individual action or a representative PAGA
claim.  But as with PAGA actions, the complexity involved
in resolving a request for a public injunction “flows from the
substance of the claim itself, rather than any procedures
required to adjudicate it (as with class actions).”  Sakkab,
803 F.3d at 438.  The distinction between substantive and
procedural complexity is relevant to the preemption analysis
because the Court found in Concepcion that classwide
arbitration’s “procedural formality” frustrated the FAA’s
objective of ensuring speedy, cost-effective, and informal
arbitration.  Concepcion, 563 U.S. at 348–49.  But “potential
complexity should not suffice to ward off arbitration” of
substantively complex claims.  Mitsubishi Motors Corp. v.
Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 633 (1985).  A
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state-law rule that preserves the right to pursue a
substantively complex claim in arbitration without mandating
procedural complexity does not frustrate the FAA’s
objectives.

One theoretical distinction between arbitrating PAGA
claims and arbitrating public injunctive claims is the potential
for multiple injunctions against the same defendant imposing
conflicting obligations, a scenario without an obvious
analogue in the PAGA context.  These concerns are
conjectural and unpersuasive. We are unaware of a single
such conflict in the decades public injunctive relief has been
available in California courts.  Even assuming such conflicts
are (for some unidentified reason) imminent in the arbitral
forum, the defendant can always inform the arbitrator of its
existing obligations.  We see no reason to believe that an
arbitrator would then impose an irreconcilable obligation on
the defendant.  Nor would complex procedures be needed to
avoid such conflicts: the defendant need simply tell the
arbitrator.  If the initial proceedings were confidential, the
defendant could, to the extent necessary, obtain permission
from the earlier arbitrator to make such a limited disclosure.

Ongoing injunctions sometimes need monitoring or
modification.  The need for monitoring and modification is
inherent in all injunctive relief, public and private, and such
monitoring and modification is not incompatible with
informal arbitration.  Arbitrators have long had the authority
and ability to address requests for injunctive relief within
bilateral arbitration.  See AAA Commercial Arbitration
Rule 47(a) (“The arbitrator may grant any remedy or relief
that the arbitrator deems just and equitable and within the
scope of the agreement of the parties[.]”).  We are not
concerned that arbitrating public injunctions would produce
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procedural complexities not already common to the
arbitration of private injunctions.

Nor are public injunctions unique because of the need to
weigh the public interest in deciding whether to grant an
injunction.  Judges and arbitrators routinely consider the
public interest when issuing private injunctions.  See, e.g.,
Sw. Voter Reg. Educ. Project v. Shelley, 344 F.3d 914, 917
(9th Cir. 2003) (en banc) (“The district court must also
consider whether the public interest favors issuance of the
injunction”).  Injunctive relief in antitrust actions, for
example, requires “reconciliation between the public interest
and private needs as well as between competing private
claims.”  See California v. Am. Stores Co., 495 U.S. 271, 284
(1990).

Rent-A-Center’s contention that arbitration of a public
injunction requires expansive discovery and presentation of
class-wide evidence is mistaken.  We are unconvinced by
Rent-A-Center’s suggestion that under Cisneros v. U.D.
Registry, Inc., 46 Cal. Rptr. 2d 233 (Ct. App. 1995), a public
injunction claim “demands class-wide evidence.”  That case
merely stands for the unremarkable notion that evidence of
“similar practices involving other members of the public who
are not parties to the action” may be relevant to and
admissible to support a public injunction claim.  Id. at 244. 
The Court of Appeal said nothing about the discoverability of
such evidence, nor did it limit parties’ ability to agree ex ante
on the scope of discovery.

The parties remain free to reasonably limit by ex ante
agreement discovery and presentation of evidence, as they
may with any other arbitrable claim.  Rent-A-Center chose to
omit any such provision from the 2015 air conditioner
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agreement, and, in the absence of such an agreement, the
breadth of discovery in a public injunctive action, as in a
PAGA action, “flows from the substance of the claim itself,
rather than any procedures required to adjudicate it.”  Sakkab,
803 F.3d at 438.  Such is the case in the antitrust context as
well, and, as we know, antitrust claims are unquestionably
arbitrable.  See Mitsubishi Motors Corp., 473 U.S. at 628–40.

Finally, a public injunction may involve high stakes and
could affect a lucrative business practice.  But so could a
private injunctive, declaratory, or damages action.  As we
explained in Sakkab, “the FAA would not preempt a state
statutory cause of action that imposed substantial liability
merely because the action’s high stakes would arguably make
it poorly suited to arbitration.”  Sakkab, 803 F.3d at 437
(citing Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996)). 
Where a public injunction does not interfere with the
informal, bilateral nature of traditional consumer arbitration,
high stakes alone do not warrant FAA preemption.

As we recognized in Sakkab, arbitration is “[i]n many
ways . . . well suited to resolving complex disputes, provided
that the parties are free to decide how the arbitration will be
conducted.”  Id. at 438.  Like the Iskanian rule, the McGill
rule does not “mandate procedures that interfere with
arbitration.”  See id.  Arbitration of public injunctive relief
accordingly need not “sacrifice[] the principal advantage of
arbitration—its informality.”  See Concepcion, 563 U.S.
at 348.  We hold that the FAA does not preempt the McGill
rule.
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IV.  Construction of the Arbitration Agreement

Having concluded that the FAA does not preempt the
McGill rule, we now turn to the 2015 air conditioner
agreement itself to determine its scope and effect.  Rent-A-
Center contends that the agreement requires Blair to submit
her Karnette Act, UCL, and CLRA claims to arbitration for
determination of liability.  According to Rent-A-Center, only
after the arbitrator has determined liability can Blair go to
court to seek the remedy of a public injunction.3  We
disagree.

The severance clause in the 2015 agreement instructs us
to sever Blair’s Karnette Act, UCL, and CLRA claims from
the scope of arbitration, and to permit such claims to be
brought in court.  The clause reads:

If there is a final judicial determination that
applicable law precludes enforcement of this
Paragraph’s limitations as to a particular
claim for relief, then that claim (and only that
claim) must be severed from the arbitration
and may be brought in court.

The severance clause is triggered by the McGill rule. 
Paragraph (D) of the agreement prohibits the arbitrator from
awarding “relief that would affect RAC account holders other
than you,” and eliminates any “right or authority for any

3 Rent-A-Center alternatively argues that the McGill rule does not
apply because Blair’s requested relief does not amount to a public
injunction.  Not so.  Blair seeks to enjoin future violations of California’s
consumer protection statutes, relief oriented to and for the benefit of the
general public.
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dispute to be brought, heard, or arbitrated as a class,
collective, mass, private attorney general, or representative
action.”  Paragraph (D) thus precludes the arbitrator from
awarding public injunctive relief.  Paragraph (B) of the
agreement permits Rent-A-Center to demand that all disputes
be resolved in arbitration, which precludes Blair from seeking
public injunctive relief in court.  Read together, Paragraphs
(B) and (D) waive Blair’s right to seek a public injunction “in
any forum.”  McGill, 393 P.3d at 87.  The McGill rule is
“applicable law” that “precludes enforcement” of Paragraph
(D)’s limitations as to Blair’s Karnette Act, UCL, and CLRA
claims.

Rent-A-Center contends that the severance clause carves
out only the potential public injunctive remedy for these
causes of action, requiring the arbitrator to adjudicate liability
first.  Rent-A-Center reads “claim for relief” in the severance
clause to refer only to a particular remedy, not to the
underlying claim.  The district court found Rent-A-Center’s
reading “unnatural and unpersuasive,” and we agree.  Parties
are welcome to agree to split decisionmaking between a court
and an arbitrator in this manner.  Cf. Ferguson, 733 F.3d
at 937.  But they did not do so here.

The severance clause refers to “a particular claim for
relief,” but it then goes on to require, a few words later in the
same sentence, severance of “that claim” from the arbitration
in order to allow it to “be brought in court.”  A “claim for
relief,” as that term is ordinarily used, is synonymous with
“claim” or “cause of action.”  See, e.g., Fed. R. Civ. P. 8(a)
(interchangeably using “claim” and “claim for relief,” and
using “demand for relief sought” to refer specifically to
requested remedy); Claim, Black’s Law Dictionary (10th ed.
2014) (noting that a “claim” is “[a]lso termed claim for
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relief”); Claim for relief, Black’s Law Dictionary (10th ed.
2014) (referencing definition for “claim”); In re Ocwen Loan
Serv., LLC Mortg. Serv. Litig., 491 F.3d 638, 646 (7th Cir.
2007) (“The eighth claim is purely remedial; it seeks
injunctive relief.  Of course it is not a claim, that is, a cause
of action, and should not have been labeled as such . . . .”);
Cannon v. Wells Fargo Bank N.A., 917 F. Supp. 2d 1025,
1031 (N.D. Cal. 2013) (“[E]quitable relief is not a claim for
relief but rather only a remedy.”). We read the clause, as did
the district court, to provide that the entire claim be severed
for judicial determination.

V.  Other Issues

The district court refused to impose either a mandatory or
discretionary stay on the non-arbitrable claims pending
arbitration of Blair’s usury claim.  We have jurisdiction under
9 U.S.C. § 16(a)(1)(A) to review the denial of a mandatory
stay, which is a question of law that we review de novo. 
Under 9 U.S.C. § 3, a district court must stay proceedings for
claims and issues “referable to arbitration” pending resolution
of the arbitration.  See Leyva v. Certified Grocers of Cal.,
Ltd., 593 F.2d 857, 863 (9th Cir. 1979).  Only the usury claim
was “referable to arbitration,” so Rent-A-Center was not
entitled to a stay under § 3 for any of the other claims.  See id. 
We affirm the district court’s ruling.

We lack jurisdiction to review the district court’s denial
of a discretionary stay.  See Portland Gen. Elec. Co. v.
Liberty Mut. Ins. Co., 862 F.3d 981, 986 (9th Cir. 2017).  Our
appellate jurisdiction under the FAA over interlocutory
appeals is limited to the orders listed in 9 U.S.C. § 16(a)(1). 
Kum Tat Ltd. v. Linden Ox Pasture, LLC, 845 F.3d 979, 982
(9th Cir. 2017).  Relevant here, appellate jurisdiction extends
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to orders “refusing a stay of any action under section 3 of this
title.”  9 U.S.C. § 16(a)(1)(A).  A discretionary stay is based
on the district court’s inherent authority to manage its docket
and is not “a stay . . . under section 3” of the FAA.  See
Portland Gen. Elec. Co., 862 F.3d at 984.  The exceptions
that, at times, justify extension of appellate jurisdiction over
the imposition of a discretionary stay do not apply to the
denial of a stay.  Cf. Dependable Highways Exp. Inc. v.
Navigators Ins. Co., 498 F.3d 1059, 1063–64 (9th Cir. 2007).

We also lack jurisdiction to review the district court’s
decision to defer ruling on Rent-A-Center’s motion to strike
because it is a non-final order not covered by one of the
categories set forth in 9 U.S.C. § 16(a)(1).  See Kum Tat Ltd.,
845 F.3d at 982.

Conclusion

The district court’s denials of Rent-A-Center’s motion to
compel arbitration and motion for a mandatory stay are
AFFIRMED.

Rent-A-Center’s appeals of the district court’s denial of
a discretionary stay and deferral on the motion to strike class
claims are DISMISSED for lack of jurisdiction.

Case: 17-17221, 06/28/2019, ID: 11347969, DktEntry: 41-1, Page 25 of 25Case: 18-15288, 08/09/2019, ID: 11392351, DktEntry: 56, Page 51 of 55



Exhibit B 

Case: 18-15288, 08/09/2019, ID: 11392351, DktEntry: 56, Page 52 of 55



NOT FOR PUBLICATION

UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT 

CHARLES E. TILLAGE; JOSEPH M.
LOOMIS, 

Plaintiffs-Appellees,

 v.

COMCAST CORPORATION;
COMCAST CABLE
COMMUNICATIONS, LLC, 

Defendants-Appellants.

No. 18-15288

D.C. No. 3:17-cv-06477-VC

MEMORANDUM
*

Appeal from the United States District Court
for the Northern District of California

Vince Chhabria, District Judge, Presiding

Argued and Submitted February 12, 2019
San Francisco, California

Before:  McKEOWN, W. FLETCHER, and MURGUIA, Circuit Judges.

Comcast Corporation (“Comcast”) appeals the district court’s order denying

Comcast’s motion to compel arbitration.  We have jurisdiction under 9 U.S.C.

§ 16(a)(1) and we affirm.

FILED

JUN 28 2019

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

 * This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

Case: 18-15288, 06/28/2019, ID: 11347976, DktEntry: 52-1, Page 1 of 3Case: 18-15288, 08/09/2019, ID: 11392351, DktEntry: 56, Page 53 of 55



For the reasons set forth in our concurrently filed opinion in Blair v.Rent-A-Center, Inc., No. 17-17221, we hold that California’s McGill rule is not

preempted by the Federal Arbitration Act.

In light of this holding, we hold that the arbitration agreement between

Comcast and plaintiffs Charles Tillage and Joseph Loomis is null and void in its

entirety.  Section 13(h) of the parties’ subscriber agreement purports to waive

plaintiffs’ rights to pursue public injunctive relief in any forum and so is

unenforceable under California law.  See McGill v. Citibank, 393 P.3d 85, 94 (Cal.

2017).  Section 13(h) also provides that “THIS WAIVER OF CLASS ACTIONS

AND COLLECTIVE RELIEF IS AN ESSENTIAL PART OF THIS

ARBITRATION PROVISION AND CANNOT BE SEVERED FROM IT.” This

non-severability clause results in the invalidation of the entire arbitration

agreement.

Comcast argues that the opt-out clause of their subscriber agreement

removes it from McGill’s coverage because the subscriber agreement waives a

person’s right to pursue a public injunction only if he or she agrees to arbitrate. 

That argument fails, as McGill applies to any consensual waiver of public

injunctive relief, irrespective of how the parties choose to waive that relief.  393

P.3d at 93–94 (quoting Cal. Civ. Code § 3513).
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AFFIRMED.
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