
Of the myriad rules, principles and 
standards that compose our legal 
system, only one doctrine can lay 

claim to the distinction of having been la-
beled as “billowing white goo,” “naught 
but a fairy tale,” and “so flexible as vir-
tually to defy definition.” The copyright 
fair use defense has existed for centuries, 
yet its application continues to mystify 
and confound even the most experienced 
jurists and practitioners.

The latest fair use decision to cause a 
stir in the copyright world is Judge Frank 
Easterbrook’s decision in Kienitz v. Scon-
nie Nation LLC, 766 F.3d 756 (2014). 
Kienitz is noteworthy not necessarily 
for its holding, but for Easterbrook’s 
commentary on the “transformative use” 
inquiry that has become a critical compo-
nent of the fair use defense over the past 
20 years. 

After Paul Soglin, the mayor of Mad-
ison, Wis., tried to shut down that city’s 
decades-old Mifflin Street Block Party 
in 2012, Sconnie Nation LLC down-
loaded a photograph of Soglin from the 
city’s website, removed the background, 
changed the image’s color scheme, and 
printed T-shirts exhibiting the image next 
to the phrase “Sorry for Partying.” Mi-
chael Kienitz, who owned the copyright 
in the original Soglin photograph, sued 
Sconnie Nation for copyright infringe-
ment. The trial court granted summary 
judgment for Sconnie Nation, holding 
that its reproduction of the photograph 
was fair use. The 7th U.S. Circuit Court 
of Appeals affirmed, but not before East-
erbrook took aim at the concept of trans-
formative use and the views of some of 
his contemporaries at the 2nd U.S. Cir-
cuit Court of Appeals regarding the con-
cept’s role in the fair use inquiry.

In American jurisprudence, fair use 
operated as a common law doctrine for 
over a century. The statutory defense 
we know it as today, Section 107 of the 
Copyright Act of 1976, remains faithful 
to its common law roots. The reasoning 
behind fair use is that, because artistic 
creation often builds upon or draws in-
spiration from existing works, rigid or 
strict application of copyright laws would 
stifle the very creativity they are designed 
to protect. The fair use defense offers a 
measure of “breathing space” within the 
parameters of the copyright rules, help-
ing to advance copyright’s overarching 

2nd Circuit’s conclusion that these differ-
ences in expression would “reasonably 
be perceived” as transformative served as 
the main thrust for its finding of fair use, 
although the court did analyze and con-
sider the remaining fair use factors.

Cariou was an interesting case, but 
largely noncontroversial. Since Camp-
bell, several circuit courts, including the 
2nd, 9th and 6th U.S. Circuit Courts of 
Appeals, have recognized the importance 
of the concept of transformative use to the 
fair use inquiry. Nevertheless, in Kienitz, 
Easterbrook took issue with Cariou’s 
analysis when evaluating the lawfulness 
of Sconnie Nation’s use of Kienitz’s pho-
tograph of Soglin. Construing Cariou 
as having relied “exclusively” on trans-
formative use, Easterbrook criticized the 
2nd Circuit for focusing so heavily on a 
concept that is “not one of the statutory 
factors.” Easterbrook reasoned that Car-
iou’s approach not only replaces the fair 
use factors, but also could override the 
Copyright Act’s protections of deriva-
tive works. He also expressed disdain for 
using the transformative use analysis to 
protect “lazy appropriators” who piggy-
back off of others’ original works. Al-
though Easterbrook and his fellow pan-
elists ultimately concluded that Sconnie 
Nation’s reproduction of Soglin’s image 
was fair use, they claimed to have done 
so by “stick[ing] with the statutory list.”

Although Kienitz correctly found fair 
use, its rejection of transformative use as 
a salient consideration was a radical de-
parture from recent precedent, including 
Campbell and its progeny. Easterbrook 
seemed to casually dismiss Campbell, 
which he characterized as merely having 
“mentioned” transformative use. This is 
inaccurate; Campbell emphasized the im-
portance of the transformative nature of a 
secondary use and explained that a highly 
transformative use or purpose diminish-
es the significance of other factors (such 
as commercialism) that might militate 
against a finding of fair use.

Kienitz’s criticism of Cariou also 
seems misplaced. Although Easterbrook 
viewed Cariou’s analysis as focusing 
exclusively on transformative use, the 
2nd Circuit considered all of the fair use 
factors and applied them faithfully using 
Campbell’s sliding-scale approach. The 
2nd Circuit did not analyze transforma-
tive use as a separate fair use factor; rath-
er, consistent with Campbell, the court 
performed its analysis under the first fair 

goal of promoting science and the arts.
Under Section 107, fair use of a copy-

righted work is lawful even if unautho-
rized by the copyright holder. Whether a 
particular use is “fair” under the statute 
requires application of four nonexclusive 
factors: (1) the purpose and character of 
the use; (2) the nature of the copyrighted 
work; (3) the amount and substantiali-
ty of the portion used in relation to the 
copyrighted work; and (4) the market 
effect of the use. Over time, courts have 
come to recognize that the first and fourth 
factors are the most important. And in the 
past 20 years, whether a particular use is 
“transformative” has become a central 
question in determining its purpose and 
character under the first factor. 

In many respects, courts have always 
focused on the transformative nature of 
secondary uses when conducting the fair 
use inquiry. But in contemporary fair 
use litigation, the concept of transforma-
tive use often is attributed to Campbell 
v. Acuff-Rose Music Inc., 510 U.S. 569 
(1994). There, the U.S. Supreme Court 
explained that a work is transformative if 
it does not “merely supersede the objects 
of the original creation,” but “instead adds 
something new, with a further purpose 
or different character, altering the first 
[work] with new expression, meaning, 
or message.” The greater the alteration 
of the expressive content or message of 
an original work, the court explained, the 
greater is the likelihood that a subsequent 
secondary work will be deemed fair use.

In 2013, the 2nd Circuit relied on 
Campbell and the concept of transfor-
mative use in finding fair use in Cariou 
v. Prince, 714 F.3d 694. There, photog-
rapher Patrick Cariou sued artist Rich-
ard Prince for copyright infringement 
because Prince had purchased Cariou’s 
copyrighted images, altered them to vary-
ing degrees, and incorporated them into 
Prince’s own paintings and collages. 

On appeal from a judgment in Cari-
ou’s favor, the 2nd Circuit concluded that 
the majority of Prince’s uses of Cariou’s 
images were sufficiently transformative 
to warrant fair use protection. Focusing 
largely on the “entirely different aesthet-
ic” of Prince’s artwork, the 2nd Circuit 
cited the different meanings and expres-
sion conveyed by the parties’ respective 
works, and that Prince’s “composition, 
presentation, scale, color palette and me-
dia” were “fundamentally different and 
new compared to the photographs.” The 
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use factor (purpose and character of the 
use). And in any event, the fair use fac-
tors are nonexclusive, and are not limited 
to the four factors enumerated in Section 
107. The notion that Cariou is problemat-
ic because it did not “stick with the statu-
tory list” and went beyond Section 107’s 
parameters by analyzing transformative 
use is unconvincing.

Ironically, Easterbrook’s analysis 
seems to contradict his own conclusion 
in at least one other recent fair use case. 
In Brownmark Films LLC v. Comedy 
Partners, 682 F.3d 687 (7th Cir. 2012) 
— a case that Cariou discussed and relied 
upon — the 7th Circuit applied Campbell 
and found fair use based in part on the 
secondary work’s “obvious transforma-
tive value, which under Section 107 is fair 
use.” Although Easterbrook did not pen 
Brownmark, he joined it, which seems to 
contradict his reasoning in Kienitz.

So where does all this leave us? Does 
Kienitz signal some sort of sea change in 
the fair use landscape? Are other jurists 
likely to show similar disdain for the con-
cept of transformative use as that which 
Easterbrook exhibited? Will transforma-
tive use and the idea of the “lazy appro-
priator” give copyright plaintiffs new-
found ammunition against assertions of 
the fair use statute? Probably not. But at a 
fundamental level, Kienitz embodies the 
“billowing” nature of the fair use inquiry. 
It exemplifies why even well-established 
fair use themes and concepts are not im-
mune from judicial scrutiny — or the 
occasional misapplication. And perhaps 
above all, Kienitz forces courts to remem-
ber that the fair use inquiry is nothing 
if not case-specific. Transformative use 
may play a prominent role in one case, 
but take a back seat in another. But either 
way, it’s here to stay.
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