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Supreme Court Strikes Down Vermont Prescriber Data-Restriction Law

BY WILLIAM S. BERNSTEIN,
SUSAN R. INGARGIOLA, AND

ANNE O’HAGEN KARL

O n June 23, the U.S. Supreme Court struck down
Vermont’s law restricting the sale, disclosure, and
use of pharmacy records that reveal the prescrib-

ing patterns of individual physicians. Vermont and
other states with similar laws argue that these laws both
protect physician privacy and curtail growth in health

care spending. But others, including pharmaceutical
manufacturers, argue that such laws place undue re-
strictions on freedom of speech.

Vermont pharmacies collect and store information
about the prescriber and prescription when filling pre-
scriptions. Pharmacies retain information including the
prescriber’s name and address, as well as the type and
quantity of drug prescribed. Many pharmacies then sell
the prescriber information to ‘‘data miner’’ firms that
analyze the prescriber information and produce reports
on prescriber behavior. The data miners then lease
these reports to pharmaceutical manufacturers. Phar-
maceutical marketers called ‘‘detailers’’ use these re-
ports to tailor their marketing efforts.

In 2007, Vermont enacted the Prescription Confiden-
tiality Law to restrict the use of prescriber-identified
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data for marketing purposes.1 The Prescription Confi-
dentiality Law prohibits pharmacies, health insurers,
and similar entities from selling prescriber-identified
data without the prescriber’s consent.

The law also bars pharmacies, health insurers, and
similar entities from allowing prescriber-identified in-
formation to be used for marketing purposes.

Finally, the law prohibits pharmaceutical marketers
and manufacturers from using prescriber-identified in-
formation for marketing without the prescriber’s con-
sent.

Prescriber-identified data may, however, be used
without the prescriber’s consent for the following activi-
ties:

s health care research,
s to enforce compliance with a health insurance

plan’s formulary,
s patient care management educational communi-

cations,
s law enforcement operations, and
s any other purpose permitted by law.
IMS Health Inc., Verispan LLC, and Source Health-

care Analytics Inc., three data-mining companies, filed
suit in August 2007 to prevent the enforcement of the
Prescription Confidentiality Law. An association of
pharmaceutical manufacturers separately filed suit, and
the two suits were later consolidated. The data miners
and manufacturers argue that the law violates their
freedom of speech under the First Amendment and that
it restricts commercial activities outside Vermont in vio-
lation of the Commerce Clause.

The U.S. District Court for the District of Vermont
upheld the law, finding that it was a permissible restric-
tion on commercial speech and did not violate the Com-
merce Clause.2 In November 2010, the United States
Court of Appeals for the Second Circuit reversed the
District Court’s decision and struck down the law, find-
ing that the law violates the First Amendment by bur-
dening the speech of pharmaceutical manufacturers
and data miners without adequate justification.3 The
Second Circuit’s decision conflicted with decisions of
the United States Court of Appeals for the First Circuit
addressing similar legislation in New Hampshire and
Maine. To resolve the conflict among the Circuits, the
Supreme Court agreed to hear the case.

The Supreme Court affirmed the Second Circuit’s de-
cision striking down Vermont’s Prescription Confiden-
tiality Law by a vote of 6-3. In an opinion by Justice
Kennedy, the Court held that the burdens placed on the
protected speech of pharmaceutical manufacturers and

data miners do not directly advance a substantial inter-
est of the State and that the measure is not tailored to
achieve that interest. The Court found that the law fails
to protect prescriber privacy, since the law permits the
use of prescriber-identified information in an array of
circumstances.

Additionally, the Court found that the law only indi-
rectly advances the State’s interest in controlling health
care costs by limiting a certain type of speech by a cer-
tain type of speaker, noting that other efforts, such as
counter-detailing (i.e., promoting lower-cost generic
drugs when effective), might be equally effective in cur-
tailing costs while protecting the free speech rights of
pharmaceutical manufacturers and data miners.

Potential Impact on Health IT
Health care quality advocates followed these lines of

cases closely because they believed that the Vermont
law and others like it could impede the potential of
emerging health information technology (‘‘health IT’’)
tools to improve patient care and public health, and that
claims that prescribers have a privacy right in their pre-
scribing practices could upset a host of policy goals as-
sociated with improving the efficiency and safety of the
health care system.

With the advent of health IT tools like electronic
health records that enable the collection, exchange, ag-
gregation, and analysis of health information, experts
can analyze health care providers’ performance and
suggest paths for improvement. Detailed analysis of
provider behavior has already led to dramatic improve-
ments in the care of certain conditions.

Limiting access to valuable health information could
slow similar efforts to improve quality, leading to avoid-
able deaths and unnecessary spending. Even data-
restriction laws that permit limited uses of prescriber-
identified data may curtail important quality improve-
ment efforts.

In briefs filed in Sorrell and similar cases, quality ad-
vocates argued that data-restriction laws like Vermont’s
could create enough uncertainty about the legality of
certain activities that pharmacies and data miners
would be reluctant to make available any prescriber
data, including data needed for permissible quality-
improvement efforts.

The Supreme Court’s decision in Sorrell will require
states to consider carefully the effects of any law that
impedes the flow of health information and relies on
privacy as justification for doing so.

As state data-use frameworks continue to evolve, the
Sorrell decision will be an important part of the on-
going debate about the appropriate uses of health infor-
mation, serving as a reminder to states that state legis-
lative limitations on data use, if considered at all, must
be carefully drafted.

1 Vt. Stat. Ann. tit. 18, § 4631(d).
2 IMS Health, Inc. v. Sorrell, 631 F. Supp. 2d 434 (D. Vt.

2009).
3 IMS Health, Inc. v. Sorrell, 630 F.3d 263 (2d Cir. 2010).
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