
5. Evaluate Options  
for Limiting Business  
Travel and Managing  
International Employees
The Centers for Disease Con-
trol and Prevention is routinely 
updating its recommendations 
regarding travel, often on a daily 
basis. Review the CDC resources 
frequently and consider canceling, 
postponing or limiting nonessen-
tial business travel to high-risk 
locations. In some circumstances, 
there may be a need to bring home 
employees who are working inter-
nationally. In that case, there may 
also be a need to evaluate whether 
those employees immediately re-
turn to the workforce or need to 
work from home for some time.

6. Don’t Discriminate, and 
Evaluate Your Obligations to 
Provide Leaves of Absence
Employers should be mindful that 
COVID-19 implicates various 
state and federal laws pertaining to 
discrimination, leaves of absence 
and reasonable accommodations. 
For instance, employers must 
make reasonable accommodations 
for disabling conditions unless it 
would impose an undue hardship 
or pose a direct threat to the health 
and safety of other employees. 
Although a transitory illness like 
those caused by COVID-19 is not 
necessarily a disability under fed-
eral or state law, each case must be 
evaluated individually.

Similarly, the Family and Medi-
cal Leave Act and state law equiva-
lents require covered employers to 
provide qualified employees time 
off for serious medical conditions, 
both for themselves and to care for 
certain family members. Similarly, 
state law (California’s Fair Em-
ployment and Housing Act) and 
federal law (Title VII of the Civil 
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Coronavirus: The top 10 issues for employers to keep in mind

The coronavirus outbreak 
has caused concern for 
companies worldwide as 

they navigate and plan for its im-
pact on their business operations. 
On Wednesday, the World Health 
Organization took the important 
step of declaring COVID-19 a 
pandemic in light of the alarming 
levels of the coronavirus spread, its 
severity, the level of inaction, and 
the numbers of expected deaths 
and affected countries. In-house 
and outside counsel are fielding an 
increasing number of calls from 
their clients, who are grappling 
with a host of new issues, such as 
how to plan for a workforce quar-
antine. While different industries 
will be affected in different ways, 
there are some steps that all em-
ployers can take to mitigate the 
impacts of COVID-19, the disease 
caused by the new coronavirus. 
Counsel can help their clients by 
focusing on these top ten issues 
that employers should keep in 
mind when formulating a corona-
virus response.

1. Ensure Good and  
Open Communication
Good communication with em-
ployees regarding the outbreak 
and the company’s response is 
essential. Employees should be 
reminded of relevant policies 
and practices, such as sick leave, 
paid time off and telecommuting 
policies. Employees should be 
informed as soon as reasonably 
practical about the company’s 
plans and expectations, and should 
be updated regularly.

2. Ensure a Safe Workplace
Employers can and should take 

steps to ensure a safe work place, 
including instructing sick em-
ployees to stay home and edu-
cating employees about proper 
hygiene (disinfecting hands and 
surfaces), social distancing, and 
how to recognize COVID-19 and 
its symptoms. The Occupational 
Safety and Health Administration 
has issued guidance on preparing 
the workplace for a flu pandemic, 
which can be found here. https://
www.osha. gov/Publications/in-
fluenza_pandemic.html

Additionally, an employee who 
contracts the coronavirus in con-
nection with their employment 
may be eligible for workers’ com-
pensation. Certain categories of 
workers (e.g., healthcare workers 
such as nurses) may be granted a 
presumption that they contract-
ed the disease in the course of  
employment.

3. Consider Telecommuting
To prevent community spread, 
some employers may choose to 
expand telecommuting options 
for employees. Employers should 
review or consider implementing 
telecommuting policies to permit 
remote work and make the terms 
and conditions of such work clear. 
In addition, employers should en-
sure that technology and adminis-
trative support are in place in the 
event mass telecommuting be-
comes necessary. Companies that 
do not already have video confer-
encing capabilities, chat apps and 
other technology that makes tele-
commuting more effective should 
consider acquiring these now.

4. Develop a Plan for  
Employees Who  
Cannot Telecommute
Not all employees can tele-
commute. For example, service  

workers cannot perform their 
work remotely. For those em-
ployees, a variety of issues need 
to be considered, including any 
obligations to pay employees 
who either cannot or are required 
not to come to work, and whether 
they can be required to use sick 
leave or vacation benefits if they 
cannot come to work. In Califor-
nia, employees may use paid sick 
leave and must be compensated 
consistent with state and local 
paid sick leave laws. California’s 
Labor Commissioner has taken 
the position, however, that em-
ployers cannot require employees 
who are quarantined to exhaust 
paid sick leave.

Employees in California who 
report for their regularly sched-
uled shift but are required to work 
fewer hours or are sent home, 
must be compensated for at least 
two hours or no more than four 
hours of reporting time pay. For 
example, a worker who reports 
to work for an eight-hour shift 
and only works for one hour must 
receive four hours of pay, one for 
the hour worked and three as re-
porting time pay so that the work-
er receives pay for at least half of 
the expected eight-hour shift. An 
exception to reporting time pay 
is where operations cannot com-
mence or continued when rec-
ommended by civil authorities. 
Similarly, exempt workers who 
perform only some work during 
a workweek due to a shutdown 
of operations are entitled to a full 
week’s salary, with deductions 
permitted for full weeks where no 
work is performed.

Employers should also consider 
the broader public relations and 
morale issues implicated by pay-
ment decisions in the context of 
this worldwide epidemic.
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Rights Act) prohibit discrimina-
tion on the basis of, among other 
things, race or national origin. Em-
ployers are prohibited from treat-
ing employees differently based 
on national origin (e.g., avoiding 
or isolating employees because 
their national origin is associated 
or connected to a region affected 
by coronavirus). Employers should 
be mindful of messaging with re-
spect to COVID-19, including re-
minding employees of company 
policies with respect to harassment 
or discrimination. In the event of 
alleged harassment or discrimina-
tion, employers should be prepared 
to take swift action to investigate 
and remediate any issues.

7. Be Mindful of Privacy Rights 
and Medical Examination 
Guidelines
Under the Americans with Dis-
abilities Act and equivalent state 
laws, employers must be mindful 
of what constitutes a permissible 
medical inquiry. For example, the 
Equal Employment Opportunity 
Commission issued guidance per-
taining to pandemic preparedness 
in 2009, which advised that taking 
an employee’s temperature to de-
termine whether the employee has 
a fever is a medical examination 
under the ADA; however, if the 
pandemic has become widespread 
in the particular community — as 
determined by the CDC or state 
and local authorities — employ-
ers may measure employees’ body 
temperature. The full guidance 
from the EEOC regarding per-
missible inquiries and reasonable 
accommodations under the ADA 
during a pandemic are found here. 
https://www.eeoc.gov/ facts/pan-
demic_flu.html

Additionally, while an employer 
can request that employees inform 
them if they are planning to travel 
or have traveled to countries the 
CDC considers high-risk areas, 
employers may not generally in-
quire into areas of medical privacy, 
unless such an inquiry were part 
of a voluntary wellness program 
and/or the inquiry is job-related, 
consistent with business necessi-
ty and there is objective evidence 

that due to a medical condition, 
the employee is unable to perform 
essential job functions or will pose 
a direct threat to other employees. 
Likewise, employers may not dis-
close medical information about 
an employee — even an infected 
employee — to other employees. 
In the event an employee is infect-
ed, steps may be taken to protect 
the workforce without specifically 
identifying the affected employee.

Employers may also send em-
ployees to be tested for COVID-19 
when there is an objective and rea-
sonable belief that the person is 
experiencing symptoms of corona-
virus, and the employer bears the 
cost of the test. Last week, Califor-
nia Gov. Gavin Newsom ordered 
that insurance plans cover the cost 
of all testing for coronavirus in 
California. This means that anyone 
with insurance (public or private) 
can get the test at no charge.

Actually getting tested, howev-
er, may be easier said than done. 
In Los Angeles County, FDA-ap-
proved testing is available through 
the Los Angeles County Depart-
ment of Public Health. Because 
of the lack of supplies and tests 
available, however, the county 
requires that the individual seek 
treatment through a primary care 
physician first. If the physician 
believes that the individual may 
have coronavirus, the physician 
can order the tests through the 
County. The timing for obtaining 
test results is unclear. 

If an individual does not have 
insurance, the County recom-
mends going to one of the low cost 
health clinics that can be found at 
here: la211.org, If a physician at 
that location thinks there is a risk 
of coronavirus, they too can order 
testing kits from the county.

Some private labs are also of-
fering non-FDA approved or au-
thorized testing. In that testing, 
labs generally require that patients 
meet the CDC criteria for testing 
and be referred for a test by a phy-
sician in order for the lab to test.

8. Have a Plan for  
Layoffs and Be Prepared  
to Provide WARN Notices

In the event of a widespread out-
break that disrupts business or 
prevents business altogether in 
the case of work that cannot be 
performed remotely, employers 
may be required to layoff portions 
of its workforce. In such cases, 
generally, employers covered by 
the state and federal WARN Act 
must provide 60 days’ notice to 
affected employees. In unforesee-
able circumstances, the company 
must provide “as much notice as 
is practicable” — which is a de-
fense to an action brought under 
the WARN Act.

For employers with group 
health plans, the plan documents 
will spell out how long employees 
may not be working before they 
are no longer eligible for cover-
age. In such cases, a COBRA no-
tice must be provided to employ-
ees. Similarly, those individuals 
who are temporarily unemployed 
due to an outbreak and who are 
not themselves ill may be eligible 
to claim unemployment benefits.

9. Stay Up to Date on the Latest 
Developments
Employers should also keep 
abreast of various resources and 
information issued by local, state 
and federal agencies in response 
to the outbreak. Some of these re-
sources are:

• The Occupational Safety and 
Health Administration, which 
provides information and recom-
mendations regarding maintain-

ing a safe and healthy workplace 
in light of COVID-19, see https://
www.osha. gov/SLTC/covid-19/

• The Centers for Disease Con-
trol and Prevention which issued 
guidance to employers available at 
https://www.cdc.gov/coronavirus/ 
2019-ncov/specific-groups/ guid-
ance-business-response.html

• The World Health Organization: 
https://www.who.int/emergencies/ 
diseases/novel-coronavirus-2019

• Los Angeles County Public 
Health Department: http://pub-
lichealth. lacounty.gov/media/
Coronavirus/

• COVID-19 — FAQs on laws 
enforced by the California Labor 
Commissioner’s Office: https://
www. dir.ca.gov/dlse/2019-Nov-
el-Coronavirus. htm

10. Know Your  
Resources 
It is critical for employers and GCs 
to be proactively engaging with 
their outside counsel for support 
in addressing the above issues. 
Similarly, legal counsel should be 
in regular contact with clients to 
clearly articulate resources avail-
able, which is especially true when 
information and circumstances 
are rapidly evolving. When fac-
ing challenges such as this current 
outbreak, it is imperative to stay in 
close contact with trusted advisors 
to ensure that you have access to 
the most up-to-date data and strat-
egies available for navigating the 
situation at hand. 
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