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A customer walks into a store and starts browsing through racks of clothing. A salesperson with a tablet or mobile phone
approaches the customer and asks her for her name and address, which the customer gives. The salesperson then enters
that information on the mobile device. The customer continues to shop, selects her item, proceeds to the cash register,
pays with a credit card, and completes the transaction. Is this an unlawful collection of a consumer's personally
identifiable information ("PII") under California's Song-Beverly Credit Card Act (the "Act")?
Alternatively, a customer approaches the point of sale, pays with a credit card, the receipt and merchandise are handed
to the customer, and then the retail associate asks the customer for her telephone number and enters this information
into the point of sale terminal. Does this subject the retailer to a lawsuit under California law?
Retailers who regularly engage in credit card transactions in California should be aware of collection practices that may
increase the risk of litigation under the Song-Beverly Credit Card Act. Recent caselaw provides valuable guidance for
retailers seeking to collect customer PII while minimizing the risk of litigation.

The Song-Beverly Credit Card Act
Retailers in California are likely already well aware of the Song-Beverly Credit Card Act, codified as Cal. Civ. Code
§1747.08, which generally prohibits businesses from requesting or requiring a cardholder to provide PII at the time of
the transaction as a condition to accepting the credit card as payment in full or in part for goods or services, and then
recording that information.
More than a decade ago, retailers experienced a wave of litigation brought by plaintiffs' attorneys construing the Act to
prohibit any request for PII (including, address, telephone number and e-mail address) at the point of sale from
customers paying by credit card in California. Plaintiffs' attorneys' positions were bolstered in 2011, when the California
Supreme Court held that ZIP codes constitute PII, which resulted in a further round of lawsuits involving retailer requests
for customers' ZIP codes at the point of sale before purchases were consummated. See Pineda v. Williams-Sonoma
Stores, Inc., 51 Cal. 4th 524, 530 (2011). While plaintiffs' lawyers have focused less on these sorts of cases in recent years,
litigation risk remains, subjecting retailers to up to $1,000 in civil penalties per violation of the Act.
In the following scenarios, we address various potential ways for retailers to collect PII from credit card paying customers,
highlight where courts have weighed in on whether these practices violate the Act, and the likely degree of litigation risk
associated with these practices.

Collecting PII After a Credit Card Transaction Has Been Completed
Because the Act was designed to promote consumer protection, a retailer's request for PII must be viewed from the
customer's standpoint; the retailer's unannounced subjective intent is irrelevant. Florez v. Linens 'N Things, Inc., 108 Cal.
App. 4th 447, 451 (2003). Accordingly, what matters is "whether a consumer would perceive the store's 'request' for
information as a 'condition' of the use of a credit card." Id. (emphasis in original). Therefore, one of the questions posed
to California courts in recent years has been: could a consumer reasonably perceive a retailer's request for PII after a
credit card transaction has already been completed as a condition of the use of the credit card?
In Pineda, the California Supreme Court held that the Act "prohibits businesses from requesting that cardholders provide
'personal identification information' during credit card transactions, and then recording that information." Pineda, 51 Cal.
4th at 527 (emphasis added). However, in a later case, the plaintiff argued that "[a] violation of section 1747.08 occurs [any
time] a retailer requests and records [PIil from a customer who pays by credit card." Harrold v. Levi Strauss & Co., 236
Cal. App. 4th 1259, 1264 (2015). While the Harrold court agreed with the plaintiff that "the prohibition applies at all times
during and prior to the completion of a credit card transaction," it held that "there is no support for [plaintiff's] contention
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