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INTRODUC TI ON
Plaintiffs filed a wage and hour class action lawsuit against Telecom Network
Services alleging, among other things, violation of meal and rest break requirements and
failure to pay overtime. The proposed class consisted of approximately 750 cell-phone
tower technicians, most of whom were hired and paid by staffing companies that
contracted with TNS. The remainder of the technicians±approximately 15% of the
proposed class±were hired and paid by TNS directly. Plaintiffs alleged that TNS was the
employer of both categories of technicians and moved to certify their claims.
The trial court denied the motion, concluding that, even if it assumed TNS was the
HPSOR\HURIHYHU\FODVVPHPEHUSODLQWLIIVFRXOGQRWHVWDEOLVK716¶VOLDELOLW\WKURXJK
common proof because: (1) the technicians worked unGHU³DGLYHUVLW\RIZRUNSODFH
FRQGLWLRQV´WKDWHQDEOHGVRPHRIWKHPWRWDNHPHDODQGUHVWEUHDNVDQG  WKHVWDIILQJ
companies that hired and paid many of the TNS technicians had adopted different meal,
rest break and overtime policies throughout the class period. We reverse the order and
remand for further proceedings.
F A C T U A L A N D PR O C E D U R A L B A C K G R O U N D

A. Background F acts
Telecom Network Specialists (TNS) provides personnel services to the
WHOHFRPPXQLFDWLRQLQGXVWU\716¶VFXVWRPHUVZKLFKLQFOXGH7-Mobile and Ericsson,
RZQFHOOSKRQHWRZHUVRUVXSSO\FHOOSKRQHHTXLSPHQW716LQWXUQORFDWHV³VNLOOHG
WHFKQLFDOODERUHUV´WRSHUIRUPLQVWDOODWLRQPDLQWHQDQFHDQGUHSDLURIHTXLSPHQWDWLWV
FXVWRPHU¶VFHOOVLWHV716UHWDLQVLWVWHFKQLFLDQVHLWKHUEy hiring them directly, or
through staffing agencies which locate and hire technical personnel. Under its
agreements with these staffing agencies, TNS pays each agency an agreed upon hourly
rate for each hour of labor worked by the technician; the agency, in turn, pays the
technician a separate hourly rate.1
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These background facts are based on undisputed statements iQWKHSDUWLHV¶
pleadings or appellate briefs.
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On June 27, 2006, plaintiff Lorenzo Benton filed a class action complaint against
TNS alleging numerous violations of California wage and hours laws, including: failure
to pay overtime (Labor Code, §§ 510, 1194; Cal. Code Regs., tit. 8, § 11040, subd. (3));
failure to provide adequate meal and rest breaks (§§ 226.7, 512; Cal. Code Regs., tit. 8,
§ 11040, subds. (11) & (12)); failure to furnish accurate wage statements and maintain
accurate payroll records (§§ 226, 226.3, 1174, 1174.5; Cal. Code Regs., tit. 8, § 11040,
subd. (7)); and unfair business practices. (Bus. & Prof. Code, § 17200.)2
The operative second amended complaint, filed in 2008, alleged that every
WHFKQLFLDQ³KLUHGWRSHUIRUPZRUNIRU716¶V>F@XVWRPHUVHLWKHUGLUHFWO\RUWKURXJK
>VWDIILQJFRPSDQLHV@ZHUH716¶VHPSOR\HHVUHJDUGOHVVRIZKHWKHUWKH\PD\KDYHDOVR
EHHQWKHHPSOR\HHVRIWKH>VWDIILQJFRPSDQLHV@´RU³WKHODEHO716RUDQ\RWKHUHQWLW\
purported to apply to those persoQVVXFKDVµLQGHSHQGHQWFRQWUDFWRU¶RURWKHUZLVH´
7KHFRPSODLQWIXUWKHUDOOHJHGWKDW³>Q@HLWKHU716QRULWVDJHQWVSDLGRYHUWLPH´RU³KDG
any policy of providing meal breaks [or rest] breaks to the workers as required by
&DOLIRUQLDODZ´
PlaiQWLIIV¶³&ODVV$FWLRQ$OOHJDWLRQV´VWDWHGWKDWWKH\VRXJKWWRUHSUHVHQWDFODVV
³FRQVLVW>LQJ@RIDOOSHUVRQVZKRSURYLGHGVNLOOHGWHFKQLFDOODERUIRUWKHEHQHILWRI716¶V
[c]ustomers through TNS where the work was performed in California within . . . [the
F@ODVVSHULRG´7KHFRPSODLQWDOOHJHGWKDWWKHUHZHUH³QXPHURXVTXHVWLRQVRIODZ
DQGIDFWFRPPRQWRWKH>FODVV@´LQFOXGLQJLQSDUW³>Z@KHWKHU716ZDVWKHHPSOR\HURI
WKH>F@ODVV>P@HPEHUV´³>Z@KHWKHU716SURYLGHGPHDO>DQGUHVW@EUHDNVLQDFFRUdance
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7KHRULJLQDOFRPSODLQWDOVRQDPHGDVDGHIHQGDQW³3.'LYHUVLILHG´ZKLFKZDVD
staffing company that had hired Benton to do work for TNS. The operative second
amended complaint, however, only names TNS as a defendant and includes several
additional named plaintiffs.
3

ZLWK&DOLIRUQLDODZ´DQG³>Z@KHWKHUWKH>F@ODVV>P@HPEHUVZHUHGHQLHGSUHPLXPZDJHV
IRURYHUWLPHZRUNHGLQYLRODWLRQRI&DOLIRUQLDODZ´3

B. 3ODLQWLIIV¶0RWLRQIRU&ODVV&HUWLILFDWLRQ
1. 3ODLQWLIIV¶PRWLRQDQGVXSSRUWLQJHYLGHQFH
a. 6XPPDU\RISODLQWLIIV¶ argument
On April 4, 2012, plaintiffs filed a motion for class certification asserting that the
³SULQFLSOH>VLF@LVVXHSUHVHQWHGLQ>WKH@VXLW>ZDV@ZKHWKHU716LVWKHFODVVPHPEHUV¶
co-employer ± all other issues in the case flow closely from this RQH´3ODLQWLIIV
FRQWHQGHGWKDWWKLV³SULQFLS>DO@LVVXH´FRXOGEHGHWHUPLQHGRQDFODVV-wide basis through
FRPPRQSURRIGHPRQVWUDWLQJ716H[HUWHG³H[FOXVLYHGD\-to-GD\FRQWURO´RYHUDOOLWV
technicians, including those who were referred to TNS by a staffing company (contractor
technicians).4
In support, plaintiffs cited to evidence that, in their view, showed: (1) TNS treated
its direct hire technicians and contractor technicians in the same manner; (2) TNS told
contractor technicians what job site to attend and what work to perform; (3) while on the
job site, contractor technicians worked under the exclusive control of TNS supervisors;
 FRQWUDFWRUWHFKQLFLDQVZHUHUHTXLUHGWRHQWHUWKHLUKRXUVLQWR716¶V³7ULQLW\´WLPH
keeping system, which then had to be approved by TNS supervisors; and (5) the staffing
companies did not have any personnel at the TNS job sites and performed no supervisory
functions regarding the work that contractor technicians performed for TNS.
3ODLQWLIIVDOVRDUJXHGWKDW716¶VOiability for violating meal and rest period
requirements could be determined on a class-wide basis. Plaintiffs contended that, under
the applicable wage order, TNS was obligated to adopt a policy authorizing and
3

TNS filed cross-claims for indemnity against 43 staffing companies. In December
of 2012, the trial court granted a motion for summary judgment in favor of all the
remaining staffing companies.
4

)RUWKHSXUSRVHVRIFODULW\ZHUHIHUWRWHFKQLFLDQVKLUHGE\716DV³GLUHFWKLUH
WHFKQLFLDQV´DQGWHFKQLFLDQVWKDWZHUHUHWDLQHGE\DVWDIILQJFRPSDQ\DV³FRQWUDFWRU
WHFKQLFLDQV´ZHUHIHUWRWKHWZRJURXSVFROOHFWLYHO\DV³WHFKQLFLDQV´
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permitting all of its technicians to take their statutorily-mandated meal and rest breaks.
They further asserted that the evidence showed TNS had failed to adopt any such policy.
Plaintiffs raised similar arguments regarding their overtime claims, asserting that
common proof could be used to determine whether TNS had violated overtime laws by
IDLOLQJWRHQVXUHLWVVWDIILQJFRPSDQLHVKDGSDLGWKHFRQWUDFWRUWHFKQLFLDQ¶VRYHUWLPH

b. Summary of evidence filed in support of motion for certification
3ODLQWLIIV¶PRWLRQZDVVXSSRUWHGE\  PRUHWKDQ40 declarations from putative
class members; (2) deposition testimony from two TNS employees and six staffing
company employees; (3) numerous documents, including various TNS employee
KDQGERRNVDQGVHYHUDO³PDVWHUVHUYLFHVDJUHHPHQWV´WKDW716KDGHQWHUHGinto with its
VWDIILQJFRPSDQLHVDQG  DGHFODUDWLRQIURPSODLQWLIIV¶FRXQVHO
7KHFRQWHQWRIWKHSODLQWLIIV¶FODVVPHPEHUGHFODUDWLRQV RQO\RQHRIZKLFKZDV
from a direct hire technician) was essentially identical. The declarants each stated that,
after being hired by a staffing company, they were told to contact TNS to obtain
LQIRUPDWLRQDERXWWKHLUDVVLJQPHQW³2QFH>WKHFRQWUDFWRUWHFKQLFLDQ@PDGHWKHLQLWLDO
contact at TNS, the day-to-day working conditions . . . were controlled exclusively by
716´7KHWHFKQLFLDQV¶DVVLJQPHQWVZHUHGLVWULEXWHGE\D716VXSHUYLVRUZKRWROGWKH
technicians where to go and what work needed to be performed when they arrived. The
technicians generally travelled from cell site to cell site, working either alone or with a
WHDPRIRWKHUWHFKQLFLDQV7KHZRUNJHQHUDOO\³FRQVLVWHGRISHUIRUPLQJLQVWDOODWLRQ
upgrading, testing and maintenance of cellular telephone sites in the field according to the
GLUHFWLRQRI716´$FFRUGLQJWRWKHGHFODUDQWVRQFHWKH\KDGUHFHLYed their assignment
IURP716WKHVWDIILQJFRPSDQ\GLGQRWSURYLGH³DQ\LQVWUXFWLRQVGLUHFWLRQRU
VXSHUYLVLRQUHJDUGLQJHLWKHUZKDWZRUN>WR@GRRUKRZWRSHUIRUPLW´
2QWKHLVVXHRIUHVWSHULRGVHDFKRIWKHGHFODUDQWVDVVHUWHG³1RRQHat TNS ever
told me what a rest break or meal break was, or whether I was permitted or entitled to
WDNHEUHDNVRUZKHQWRWDNHEUHDNVRUDQ\WKLQJHOVHDERXWEUHDNV´7KHWHFKQLFLDQV
reported that although they were occasionally able to take breaks, they were rarely able to
5

take an uninterrupted 10-minute rest break, or a 30-minute meal period. The inability to
WDNHXQLQWHUUXSWHGEUHDNVZDVFDXVHGLQSDUWE\WKHWHFKQLFLDQV¶VFKHGXOHVDQGWKH
nature of the cellular communications business. The declarants explained that TNS
sought to avoid disruptions in cell service and therefore required its technicians to
FRPSOHWHWKHLUMREDVVLJQPHQWV³DVTXLFNO\DVSRVVLEOH´IUHTXHQWO\ZRUNKDGWREH
FRPSOHWHGGXULQJD³PDLQWHQDQFHZLQGRZ´WKDWUDQEHWZHHQp.m. and 6:00 [a].m.,
ZKHQ³FXVWRPHUGHPDQGIRUVHUYLFHFRYHUDJHLVORZHVW´716SODFHG³FRQVLGHUDEOH
SUHVVXUH´RQWHFKQLFLDQVWR³ILQLVKWKHZRUNZLWKLQWKHZLQGRZDQGQRWWRJRLQWRWKH
SHDNVHUYLFHKRXUV´7KXVLWZDV³XVXDOO\QRWSUDFWLFDOWRWDNHHither rest or meal breaks
while the work was ongoing. This was particular true when [a technician] was working
DORQH´
The declarants also stated that the staffing companies did not have any way of
knowing if technicians were taking meal and rest periods. Each declarant also alleged
that he or she had not considered any information the staffing company had provided
UHJDUGLQJEUHDNSHULRGVH[SODLQLQJ³5HJDUGOHVVRIDQ\SROLFLHVUHJDUGLQJEUHDNVWKDW
[the staffing company] might have had, I was being directly told what to do and
supervised by TNS and I never considered whether the [staffing company] wanted me to
WDNHEUHDNV´
The declarants also reported that they were required to enter their hours into a
TNS time-NHHSLQJV\VWHPFDOOHG³7ULQLW\´$716VXSHUYLVRUZDVUHTXLUHGWRDSSURYH
WKHWHFKQLFLDQ¶VUHSRUWHGWLPHEHIRUHLWZDVILQDOL]HGDQGUHSRUWHGWRWKHVWDIILQJ
company. The Trinity system did not record whether technicians had taken rest or meal
breaks, nor were technicians told to record when they had missed a break.5
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Each of the declarations contains additional allegations asserting that supervisors
frequently refused to approve all of the time that the technician had entered into Trinity.
7KHVHDOOHJDWLRQVUHODWHWRSODLQWLIIV¶³RIIWKHFORFN´FODLPVZKLFKDUHQRWDWLVVXe in this
appeal.
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Plaintiffs also submitted excerpts from depositions of two individuals TNS had
GHVLJQDWHGDV³SHUVRQVPRVWNQRZOHGJHDEOH´ VHH&RGHRI&LYLO3URF6):
-HIIUH\(OOLVZKRSURYLGHGWHVWLPRQ\DERXW716¶V practices regarding contractor
WHFKQLFLDQVDQG1HDO*HHZKRSURYLGHGWHVWLPRQ\DERXW716¶VSUDFWLFHVUHJDUGLQJ
direct hire technicians. Ellis had worked for TNS since 2001 and supervised technicians
in California between 2001 and 2003, and again in 2009. As a supervisor, he was
responsible for creating a work schedule, deploying technicians and ensuring the quality
RIWKHWHFKQLFLDQV¶ZRUN(OOLVVWDWHGWKDW716PDLQWDLQHG³XOWLPDWHFRQWURO´RIWKHZRUN
VLWHVDQGZDV³UHVSRQVLEOHIRUWKHILQDOTXDOLW\ RIWKHZRUN´(OOLVUHSRUWHGWKDWZKLOHRQ
the job sites, TNS treated its direct hire technicians and contractor technicians in exactly
the same way; both groups of technicians performed the same work, attended the same
meetings and used the same type of equipment. Ellis also stated that a supervisor would
not be able to distinguish a direct hire technician from a contractor technician based on
their day-to-day duties.
Ellis testified that the technicians normally worked alone at a cell site. When
aVNHGZKDW³LQVWUXFWLRQ>KH@ZRXOGJLYHZRUNHU>V@DVIDUDVPHDOEUHDNVDQGUHVW
EUHDNV´(OOLVVWDWHG³,ZRXOGQRWWHOOWKHP\RXQHHGWRWDNHDOXQFKQRZ7KH\DUHLQ
charge at the site. . . . [T]hey take their breaks, and they take their lunches when they take
WKHP´(OOLVZDVDOVRDVNHGZKDWKHGLGWRHQVXUHWHFKQLFLDQVZRUNLQJLQWKHILHOGWRRND
30-PLQXWHPHDOSHULRGIRUHYHU\ILYHKRXUVRIZRUN,QUHVSRQVH(OOLVVWDWHG³>D@WWKH
time I was out there, I was unaware that that was a CalifRUQLDODZUHTXLUHPHQW´DGGLQJ
³>E@XWDVIDUDVOXQFKHVDQGEUHDNV>WHFKQLFLDQV@XQGHUVWRRGWKDWZDVDOOULJKW´DQG
GHFLGHGRQ³DQLQGLYLGXDOEDVLVRQKRZ>WRWDNH@WKHLUPHDOV´(OOLVH[SODLQHGWKDWKH
ILUVWOHDUQHGDERXW&DOLIRUQLD¶VPHDODQGUHst period requirements through this lawsuit,
6

&RGHRI&LYLO3URFHGXUHVHFWLRQVWDWHV³,IWKHGHSRQHQWQDPHGLVQRWD
natural person, the deposition notice shall describe with reasonable particularity the
matters on which examination is requested. In that event, the deponent shall designate
and produce at the deposition those of its officers, directors, managing agents, employees,
or agents who are most qualified to testify on its behalf as to those matters to the extent of
any information known or reasonably available WRWKHGHSRQHQW´
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ZKLFKZDV³QRWFRPPRQNQRZOHGJHZLWKLQWKHFRPSDQ\´$IWHUOHDUQLQJDERXW
&DOLIRUQLD¶VPHDODQGUHVWSHULRGUHTXLUHPHQWV(OOLVEHJDQLQIRUPLQJWHFKQLFLDQVWKDW
they needed to read wage and hour posters that appeared at some of the TNS job sites and
take their required meal and rest breaks. Ellis did not know if any other TNS supervisors
or managers told technicians that they were entitled to meal and rest periods.
Ellis also stated, however, that in 2009 the president and vice president of TNS
informed supervisors that technicians should start recording their meal periods into the
³QRWHV´VHFWLRQRI7ULQLW\,Q(OOLVUHFHLYHGDQHPDLOIURPPDQDJHPHQWUHPLQGLQJ
supervisors to tell their technicians that they were required to comply with this
requirement.
Neal Gee testified that, prior to 2009, TNS hired very few technicians directly,
UHO\LQJ³SULPDULO\´RQFRQWUDFWRUWHFKQLFLDQV*HHDXWKHQWLFDWHG716HPSOR\HH
handbooks from 2004, 2008 and 2008 and confirmed that TNS provided a handbook to
DOORILWVGLUHFWKLUHWHFKQLFLDQV(DFKRIWKHKDQGERRNVFRQWDLQHGDQLGHQWLFDO³0HDODQG
5HVW3HULRG%UHDNV´VHFWLRQVWDWLQJ³<RXUVXSHUYLVRUZLOOLQIRUP\RXZKHQPHDOVRU
breaks are to be taken and will designate the area to be used. Short rest breaks will
usually be paid time and may be interrupted as necessary. You must remain on [TNS]
premises when taking a [TNS]-paid break. Meal periods are usually non-paid time;
therefore you should not work during that time. During exceptionally busy times, it may
EHQHFHVVDU\WRVKRUWHQRULQWHUUXSWVFKHGXOHGOXQFKSHULRGV´*HHDOVRWHVWLILHGWKDW
contractor technicians did not receive an employment manual or any other documents
GHVFULELQJ³DQ\NLQGRISROLFLHV and procedure[s] . . . they were supposed to do or not
GR´*HHDOVRUHSRUWHGWKDWFXUUHQWO\DOOLWVWHFKQLFLDQVZHUHUHTXLUHGWRUHFRUGWKHLU
meal and rest break periods in the notes section of Trinity.
Plaintiffs also submitted deposition testimony from six different staffing company
employees, which showed that some of the companies had adopted meal and rest break
policies and others had not. All of the staffing company employees, however, indicated
WKDWWKHLUFRPSDQ\KDG³QRZD\RINQRZLQJ´ZKHther the contractor technicians were
³WDNLQJEUHDNVZKHQWKH\ZHUHZRUNLQJRQ716MREV´6HYHUDORIWKHVWDIILQJFRPSDQ\
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employees also stated that their company had no supervision, control or involvement in
the day-to-day activities of contractor technicians who were working on a TNS project.
The documentary evidence plaintiffs submitted in support of their motion included
QXPHURXVGLIIHUHQW³PDVWHUVHUYLFHDJUHHPHQWV´ 06$V WKDW716KDGHQWHUHGLQWRZLWK
its staffing companies between the years of 2003 and 2011. Although the terms of the
MSAs were largely consistent, the wording of some provisions differed. Each of the
MSAs stated that TNS had agreed to pay the staffing company a fixed, hourly rate for
HDFKFRQWUDFWRUWHFKQLFLDQ¶VWLPHWKHVWDIILQJ FRPSDQ\LQWXUQZDV³VROHO\UHVSRQVLEOH´
for compensating the contractor technician. The MSAs required the staffing company to
VXEPLWZHHNO\LQYRLFHVZKLFKZHUHWREHVXSSRUWHGE\FRSLHVRI³7ULQLW\WLPHVKHHWV
DSSURYHGE\716¶VGHVLJQDWHG6LWH0DQDJHU´7KHKRXUO\UDWHWKDW716SDLGWRWKH
staffing company did not have an overtime component, meaning that it paid the same
hourly rate to the staffing company regardless of how many hours the technician worked
during that time period.
All of the MSAVSURYLGHGWKDW716ZDV³UHVSRQVLEOHIRUDFFHSWLQJRUUHMHFWLQJWKH
>Z@RUNSHUIRUPHGE\>WKHFRQWUDFWRUWHFKQLFLDQ@´DQGUHWDLQHGVROHGLVFUHWLRQWRUHPRYH
any contractor technician from the work site. MSAs entered into in or before 2009
further provided WKDW716ZDVHQWLWOHGWRGHVLJQDWHDVLWHPDQDJHUWRPDLQWDLQ³FRQWURORI
WKH:RUNVLWH´DQGUHTXLUHGWKDWFRQWUDFWRUWHFKQLFLDQV³IROORZKLVGLUHFWLRQDWDOOWLPHV´
MSAs entered into in 2010 and 2011 included a provision stating that the staffing
compDQ\ZRXOG³QRWLI\HPSOR\HHVLQZULWLQJRIWKHLUULJKWVDQGUHVSRQVLELOLW\XQGHU
applicable state and federal wage and hour laws including but not limited to, where
applicable, any entitlement to overtime and/or double time, [and] any entitlement to meal
anGUHVWSHULRGV´06$VHQWHUHGLQWRLQDQGFRQWDLQHGDVLPLODUSURYLVLRQ
XQGHUZKLFKWKHVWDIILQJFRPSDQ\FRYHWHGWRFRPSO\ZLWKDOODSSOLFDEOH³IHGHUDODQG
VWDWHZDJHDQGKRXUODZV´06$VHQWHUHGLQWRLQDQGFRQWDLQHGQRUHIHUHnce
to compliance with wage and hour laws.
Plaintiffs also submitted a declaration from their attorney indicating that she had
UHYLHZHG³SD\UROOUHFRUGV´WKDWVHYHUDOVWDIILQJFRPSDQLHVKDGSURGXFHGGXULQJ
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discovery. The attorney stated that, based on heUUHYLHZLW³DSSHDU>HG@WKDWVL[>VWDIILQJ
companies] paid overtime rates in accordance with California law. The payroll records
provided by other [staffing companies] appear[ed] to show that either the [staffing
company] did not pay overtime rates or unGHUSDLGRYHUWLPHUHTXLUHGE\&DOLIRUQLDODZ´
2. 716¶VRSSRVLWLRQDQGVXSSRUWLQJHYLGHQFH
In its opposition, TNS asserted that class certification was improper because the
HYLGHQFHVKRZHGWKDW³FRPPRQLVVXHVGRQRWSUHGRPLQDWH´$FFRUGLQJWR716WKH
evidHQFHVKRZHGWKDW³WKHSXWDWLYHFODVVPHPEHUVSHUIRUPHGGLIIHUHQWW\SHVRIZRUN
under very diverse working conditions, they were not uniformly classified as . . .
employees, they worked for a variety of companies with diverse overtime and pay and
payroll reporting practices, and with no or different meal and rest period policies that
ZHUHLPSOHPHQWHGDWYDULRXVWLPHVGXULQJWKHFODVVSHULRG´
TNS argued that whether it qualified as a joint employer of the contractor
technicians could not be determined through common proof because the evidence showed
technicians were subject to varying levels of control and supervision. TNS contended
that technicians normally worked alone, without any supervision and that many felt as if
they were their own supervisors. TNS further asserted that each of the named plaintiffs
had personally admitted in deposition testimony that they had little interaction with TNS
supervisors during their day-to-day activities.
TNS also argued that, even if its status as a joint employer could be determined on
class-ZLGHEDVLV³FRPPRQLVVXHV>GLG@QRWSUHGRPLQDWHDVWRZKHWKHU716ZDVOLDEOH
for DOOHJHGPLVVHGPHDODQGUHVWSHULRGV´716FRQWHQGHGWKDWLQ Brinker Restaurant

Corp. v. Superior Court (2012) 53 Cal.4th 1004 (Brinker) ± which had been decided one
week before TNS filed its opposition ± WKH&DOLIRUQLD6XSUHPH&RXUWFODULILHGWKDW³WR
establish liability for a missed . . . break[s], the employee must show that he was forced
to forego his . . . break, as opposed to merely showing that he did not take it regardless of
WKHUHDVRQ´,Q716¶VYLHZ Brinker GHPRQVWUDWHGWKDWLWV³OLDELOLW\F>RXOG@QRWEH
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established without individual trial to determine whether and why each class member did
QRWWDNHDEUHDNRQDQ\SDUWLFXODUGD\´
TNS also argued that the court should deny certification of the break claims
EHFDXVHSODLQWLIIVKDGQRWLGHQWLILHGDQ\³XQLIRUPSROLF\RUSUDFWLFH´UHJDUGLQJPHDODQG
EUHDNSHULRGVUDWKHUDFFRUGLQJWR716WKHSDUWLHV¶HYLGHQFHVKRZHGWKDWWKHVWDIILng
companies had a variety of different policies regarding meal and rest periods, thereby
GHPRQVWUDWLQJWKDW³QRXQLIRUPSROLF\ZDVDSSOLHGRQDFODVV-ZLGHEDVLV´716IXUWKHU
contended that the evidence showed that: (1) many technicians worked with limited
supervision, and therefore had the ability to take breaks whenever they wanted; (2) some
technicians had been informed of their meal and rest period rights through a TNS
supervisor or a staffing company; and (3) although some technicians took breaks, others
chose to skip them in an effort complete their assignments more quickly.
716UDLVHGVLPLODUDUJXPHQWVUHJDUGLQJSODLQWLIIV¶RYHUWLPHFODLPDVVHUWLQJWKDW
SODLQWLIIV¶HYLGHQFHVKRZHGWKDWVRPHVWDIILQJFRPSDQLHVKDGDSROLF\RISD\LQJ
overtime, wKLOHRWKHUVGLGQRW716DUJXHGWKDWLQOLJKWRIWKLVHYLGHQFH³DQ
individualized inquiry w[ould] be required to determine, with respect to each and every
[staffing company], whether they paid recorded overtime in compliance with California
ODZ´
In support of its opposition, TNS provided declarations from 15 putative class
members ± nine direct hires and six contractors ± that described the different types of
ZRUNWKDW716¶VWHFKQLFLDQVSHUIRUPHG$FFRUGLQJWRWKHGHFODUDWLRQVWHFKQLFLDQV
normally ZRUNHGDWHLWKHUD³FHOOVLWH´RUD³VZLWFKVWDWLRQ´7KH³FHOOVLWHV´ZHUHLQGRRU
or outdoor shelters that housed cell phone antennas and electronic telecommunication
equipment. The sites were located in a wide range of geographic locations, including
rRRIWRSVRIILFHEXLOGLQJVDQGUHPRWHRXWGRRUDUHDV7KHWHFKQLFLDQV¶ZRUNDWWKHFHOO
sites consisted of installing new telecommunications equipment, loading communications
software and testing new equipment. The amount of time the technicians spent at each
site differed depending on the nature of the assignment; some days technicians worked at
a single cell site, and other days they traveled to many different sites. Technicians also
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worked at different times of the day; some technicians worked during the daytime, while
RWKHUVZRUNHGDWQLJKWGXULQJWKH³PDLQWHQDQFHZLQGRZ´716¶VGHFODUDWLRQVH[SODLQHG
WKDWLQFRQWUDVWWRFHOOVLWHV³VZLWFKVWDWLRQV´ZHUHORFDWHGLQRIILFHEXLOGLQJVRZQHGE\
716¶VFXVWRPHUV7HFKQLFLDQVZRXOGIUHTXHQWO\VWD\DWWKHsame switch station for
³VHYHUDOZHHNV´LQVWDOOLQJDQGWHVWLQJQHZHTXLSPHQWWKDWZDVQRW\HWLQVHUYLFH
716¶VGHFODUDWLRQVDOVRGHVFULEHGWKHWHFKQLFLDQV¶H[SHULHQFHVZLWKPHDODQGUHVW
periods. All 15 of the declarants indicated that because they normally worked without
supervision, they were able to take breaks whenever they wanted. The technicians stated
that they took meal and break periods when they felt they were needed, and that TNS had
never discouraged or prevented technicians from taking breaks. Although some of the
declarants stated that TNS did not provide any information regarding rest and meal
SHULRGVRQHWHFKQLFLDQVWDWHGWKDW³716PDGHLWFOHDU´WKDWKHZDVHQWLWOHGWRPHDODQG
rest breaks. Several other technicians stated that they had become aware of their meal
and rest break rights either through their staffing company or through wage and hour
posters that were located at some of the job sites. Three of the declarants, all of whom
had been hired by TNS between 2010 and 2011 (which was four to five years after the
case was filed), reported that their TNS supervisors had told them to take their meal and
rest periods.
)LQDOO\HDFK716¶VGHFODUDWLRQVLQGLFDWHGWKDWWHFKQLFLDQVZKRUHSRUWHGZRUNLQJ
more than 40 hours in a week, or 8 hours in a day, had received overtime pay.

C. 7ULDO&RXUW3URFHHGLQJVRQ3ODLQWLIIV¶0RWLRQIRU&HUWLILFDWLRQ
3ULRUWRWKHKHDULQJRQSODLQWLIIV¶PRWLRQZKLFKZDVKHOGRQ0D\WKHWULDO
court issued a tentative ruling denying certification. The tentative order explained that,
even if the court assumed TNS was the joint employer of the contractor technicians,
certification was improper because the evidence showed that: (1) some technicians
worked under conditions that permitted them to take breaks, while others did not; and (2)
some of the staffing companies had adopted proper overtime and meal and rest period
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SROLFLHVZKLOHRWKHUVKDGQRW,QWKHFRXUW¶VYLHZWKLVHYLGHQFHVKRZHGWKDWVXEVWDQWLDO
individual inquiry would be necessary to determine whether TNS was liable to the class.
$WRUDODUJXPHQWSODLQWLIIV¶FRXQVHODUJXHGWKDWWKHVWDIILQJFRPSDQLHV¶PHDODQG
EUHDNSROLFLHVZHUHLUUHOHYDQWEHFDXVHWKH³XQUHIXWHGHYLGHQFHLVWKDWWKRVHVWDIILQJ
companies had no knowledge [or control] of whether any of those policies were or could
EHFDUULHGRXW´DWWKHZRUNVLWH,QUHVSRQVHGHIHQVHFRXQVHODUJXHGWKDWXQGHU Brinker,

supra, 53 Cal.4th 1004, 716ZDVRQO\REOLJDWHGWRSURYLGHLWVZRUNHUV³WKHRSSRUWXQLW\
WRWDNHEUHDNV´DQGWKDWSODintiffs had provided no evidence of a class-wide policy
denying or discouraging meal and rest periods. Defense counsel further asserted that the
evidence showed some class members were informed of their meal and rest period rights,
while others were not, and that some class members had taken their meal and rest
periods, while others had not.
3ODLQWLIIV¶FRXQVHOGLVDJUHHGZLWK716¶VLQWHUSUHWDWLRQRI Brinker , asserting that
716¶VIDLOXUHWRDGRSWDQ\SROLF\DXWKRUL]LQJDQGSHUPLWWLQJWHFKQLFLDQVRIWKHLU meal
and rest breaks constituted a class-wide violation that could be properly certified. The
FRXUWKRZHYHUGLVDJUHHGH[SODLQLQJWKDWLWGLGQRWEHOLHYHWKDWDQHPSOR\HU¶VIDLOXUHWR
DGRSWD³SROLF\DXWKRUL]LQJ>PHDODQGUHVW@EUHDNV>FRQVWLWXWHGD@Flass-ZLGHYLRODWLRQ´
Rather, the court believed that, under Brinker, the employer was merely required to
SURYLGHLWVHPSOR\HHV³OLEHUW\´WRWDNHPHDODQGUHVWSHULRGVWKHFRXUWIXUWKHUH[SODLQHG
WKDWWKHSDUWLHV¶HYLGHQFHGHPRQVWUDWHGWKHUHZDVQRXQLIRrmity as to whether class
PHPEHUVKDGEHHQSURYLGHGVXFK³OLEHUW\´LQWKLVFDVH
Following the hearing, the court entered a written order adopting its tentative
UXOLQJGHQ\LQJSODLQWLIIV¶PRWLRQIRUFHUWLILFDWLRQ7KHRUGHUH[SODLQHGWKDWHYHQLIWKH
FRXUWDVVXPHG³716>ZD@VWKHFR-employer of all . . . class members, . . . . th[e] group of
ZRUNHUV>ZD@VWRRGLYHUVHIRUFODVVWUHDWPHQWLQWZRGLIIHUHQWZD\V´7KHRUGHUILUVW
H[SODLQHGWKDWWKHSDUWLHV¶HYLGHQFHVKRZHGWKDWFODVVPHPEHUVZHUHgoverned by diverse
³PDQDJHPHQWSROLFLHV´0RUHVSHFLILFDOO\WKHFRXUWIRXQGWKDWWKH³µVWDIILQJ
FRPSDQLHV¶´ZKRSURYLGHGZRUNHUVWR716KDGDGRSWHGDYDULHW\RIGLIIHUHQWSROLFLHV
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regarding rest and meal periods. The order cited evidence indicating that some of the
staffing companies had adopted meal and rest period policies while others had not.
7KHVHFRQGUHDVRQWKHFRXUWSURYLGHGLQVXSSRUWRIGHQLDOZDVWKDW³WKHSK\VLFDO
ZRUNSODFHVLWXDWLRQV>RIFODVVPHPEHUV@DUHGLYHUVH´$FFRUGLQJWRWKHRUGHUWKHSDUWLHV¶
HYLGHQFHVKRZHGWKDW³>F@HOOVLWHVGLIIHURQHIURPDQRWKHUDQGDOOFHOOVLWHVGLIIHUIURP
switch stations. At many of these places, the putative class members effectively worked
as their own bosses when it came to meal and rest breaks. In other words, no one was
around to tell them when to work or when to break ± they were at liberty to do as they
pleased. Whether there were break violations turns on specific details about what
KDSSHQHGDWHDFKVSHFLILFVLWH´
In summarizing iWVUXOLQJWKHFRXUW¶VRUGHUH[SODLQHGWKDWWKH³HYLGHQFHVKRZV
. . . [t]here is no single way to determine whether TNS is liable to the class for failure to
provide breaks. Some workers did not get breaks. Other workers were on their own and
at coPSOHWHOLEHUW\WRWDNHEUHDNVDVWKH\SOHDVHGZLWKQRWLPHRUPDQDJHPHQWSUHVVXUH´
7KHRUGHUDOVRVWDWHGWKDW³WKHVDPHKROGVWUXHIRUWKHSURSRVHGRYHUWLPHFODVV´
3ODLQWLIIVILOHGDWLPHO\DSSHDORIWKHFRXUW¶VRUGHUGHQ\LQJFHUWLILFDWLRQ 6HH

Richmond v. Dart Industries, Inc  &DOG>³$GHFLVLRQE\DWULDOFRXUW
GHQ\LQJFHUWLILFDWLRQWRDQHQWLUHFODVVLVDQDSSHDODEOHRUGHU´@ 
D ISC USSI O N

A. Legal Principles Regarding Class Certification and Standard of Review
³&ODVVDFWLRQVDUHVWDWXWRULO\DXWKRUL]HGµZKHQWKHTXHVWLRQLVRQHRIDFRPPRQRU
general interest, of many persons, or when the parties are numerous, and it is
LPSUDFWLFDEOHWREULQJWKHPDOOEHIRUHWKHFRXUW¶ &RGH&LY3URF ´
( Ghazaryan v. Diva Li mousine, Ltd. (2008) 169 Cal.App.4th 1524, 1530 ( Ghazaryan).)
The party seeking certification has the burden to establish, among other things, that
common issues predominate in the litigation. (See Sav-on Drug Stores, Inc. v. Superior

Court (2004) 34 Cal.4th 319, 326 (Sav-on).)
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³7KHFHUWLILFDWLRQTXHVWLRQLVµHVVHQWLDOO\DSURFHGXUDORQHWKDWGRHVQRWDVN
ZKHWKHUDQDFWLRQLVOHJDOO\RUIDFWXDOO\PHULWRULRXV¶>&LWDWLRQ@$WULDOFRXUWUXOLQJRQD
FHUWLILFDWLRQPRWLRQGHWHUPLQHVµZKHWKHUWKHLVVXHVwhich may be jointly tried, when
compared with those requiring separate adjudication, are so numerous or substantial that
the maintenance of a class action would be advantageous to the judicial process and to
WKHOLWLJDQWV¶>&LWDWLRQV@´ Sav-on, supra, 3&DOWKDWS ³2QWKHLVVXHZKHWKHU
FRPPRQLVVXHVSUHGRPLQDWHLQWKHOLWLJDWLRQDFRXUWPXVWµH[DPLQHWKHSODLQWLII¶VWKHRU\
RIUHFRYHU\¶DQGµDVVHVVWKHQDWXUHRIWKHOHJDODQGIDFWXDOGLVSXWHV likely to be

presented¶>&LWDWLRQ@,QFRQGXFWLQJWKLVDQDO\VLVDµFRXUWPXVWH[DPLQHWKH
allegations of the complaint and supporting declarations [citation], and consider whether
the legal and factual issues they present are such that their resolution in a single class
proceeding would be both GHVLUDEOHDQGIHDVLEOH³$VDJHQHUDOUXOHLIWKHGHIHQGDQW¶V
liability can be determined by facts common to all members of the class, a class will be
FHUWLILHGHYHQLIWKHPHPEHUVPXVWLQGLYLGXDOO\SURYHWKHLUGDPDJHV´¶>&LWDWLRQ@´
(Bradley v. Networkers International (2012) 211 Cal.App.4th 1129, 1141-1142
(Bradley).)
³$WULDOFRXUWLVJHQHUDOO\DIIRUGHGJUHDWODWLWXGHLQJUDQWLQJRUGHQ\LQJFODVV
certification, and we normally review a ruling on certification for an abuse of discretion.
[Citation.] This deferential standard of review, however, is inapplicable if the trial court
has evaluated class certification using improper criteria or an incorrect legal analysis:
µ>$@WULDOFRXUWUXOLQJVXSSRUWHGE\VXEVWDQWLDOHYLGHQFHJHQHUDOO\ZLOOQRWEHGLVturbed
³XQOHVV  LPSURSHUFULWHULDZHUHXVHG>FLWDWLRQ@RU  HUURQHRXVOHJDODVVXPSWLRQV
ZHUHPDGH´¶>&LWDWLRQV@´ Ghazaryan, supra, 169 Cal.App.4th at p. 1530.) In
FRQGXFWLQJRXUUHYLHZZH³µPXVWH[DPLQHWKHWULDOFRXUW¶VUHDVRQVIRUGHQ\LQJFOass
FHUWLILFDWLRQ¶>&LWDWLRQ@>:H@µFRQVLGHURQO\WKHUHDVRQVFLWHGE\WKHWULDOFRXUWIRU
WKHGHQLDODQGLJQRUHRWKHUUHDVRQVWKDWPLJKWVXSSRUWGHQLDO¶>&LWDWLRQ@´ Jaimez v.

Daiohs U SA, Inc. (2010) 181 Cal.App.4th 1286, 1297-1298 (Jai mez).)
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B. Summary of Applicable Wage and Hour Requirements and Recent Case Law
Addressing Wage and Hour Certification Motions
1. Summary of applicable wage and hour rules and statutes
Plaintiffs sought certification of two subclasses of claims: violation of meal and
UHVWSHULRGSURYLVLRQVDQGIDLOXUHWRSD\RYHUWLPH&DOLIRUQLD¶VPHDODQGUHVWEUHDNUXOHV
as well as rules governing overtime pay, are contained in wage orders issued by the
,QGXVWULDO:HOIDUH&RPPLVVLRQ ,:& ³RQDQLQGXVWU\-by-LQGXVWU\EDVLV´ Bradley,

supra, 211 Cal.App.4th at p. 1149; see also Brinker, supra, 53 Cal.4th at pp. 1026-1027.)
The telecommunications employees in this case are covered by Wage Order No. 4 (Wage
Order), which is codified in the California Code of Regulations at title 8, section 11040.
(See Bradley, supra , 211 Cal.App.4th at p. 1149.)
The rest period provisions of the Wage Order require that every employer
³DXWKRUL]HDQGSHUPLWDOOHPSOR\HHVWRWDNHUHVWSHULRGVZKLFKVKDOOEHEDVHGRQWKH
total hours worked daily at the rate of ten . . . minutes net rest time per four . . . hours or
PDMRUIUDFWLRQWKHUHRI´ &DO&RGH5HJVWLWVXEG  $  5HVWSHULRGV
DUHWREH³FRXQWHGDVKRXUVZRUNHG´DQGHPSOR\HUVDUHUHTXLUHGWRSD\RQHKRXURISD\ at
WKHUHJXODUUDWH³IRUHDFKZRUNGD\WKDWWKHUHVWSHULRGLVQRWSURYLGHG´ &DO&RGH5HJV
tit. 8, § 11040, subds. (12)(A) & (B).)
7KH:DJH2UGHU¶VPHDOSHULRGSURYLVLRQVUHTXLUHLQUHOHYDQWSDUWWKDW³>Q@R
employer shall employ any person for a work period of more than five (5) hours without
a meal period of not less than 30 minutes . . . . Unless the employee is relieved of all
GXW\GXULQJDPLQXWHPHDOSHULRGWKHPHDOSHULRGVKDOOEHFRQVLGHUHGDQµRQGXW\¶
meal period and counted as time ZRUNHG´ &DO&RGH5HJVWLWVXEG
(11)(A); see also Labor Code, § 512.) As with rest periods, the employer is required to
SD\RQHKRXURIFRPSHQVDWLRQDWWKHUHJXODUUDWH³IRUHDFKZRUNGD\WKDWWKHPHDOSHULRG
LVQRWSURYLGHG´ &DO&RGe Regs., tit. 8, § 11040, subd. (11)(B).)
)LQDOO\WKH:DJH2UGHU¶VRYHUWLPHSURYLVLRQVUHTXLUHLQSDUWWKDWHDFKHPSOR\HH
receive one and half times their regular rate of pay for all hours worked in excess of 40
hours in a work week. The Order further requires that employees receive one and half
16

times their regular pay for all hours worked in excess of eight hours in a single day, and
double their regular rate of pay for all hours worked in excess of 12 hours in a single day.
(Cal. Code Regs., tit. 8, § 11040, subd. (3)(A).) Labor Code section 1194, in turn,
provides employees a cause of action for unpaid overtime against their employer (or
employers). (See Martinez v. Combs (2010) 49 Cal.4th 35, 49-50 ( Combs).)

2. Recent case law addressing wage and hour certification motions
In 2008, the California Supreme Court granted review in Brinker v. Superior

Court (previously published at 80 Cal.Rptr.3d 781; review granted October 22, 2008,
S166350), which addressed numerous issues regarding the scope of aQHPSOR\HU¶VPHDO
and rest break obligations and the criteria used to assess motions seeking to certify wage
and hour claims. Following its grant of review in Brinker, the Court granted review of
several additional cases involving wage and hour certification issues cases and ordered
that they be held pending its decision in Brinker. Among those cases were Bradley v.

Superior Court and F aulkinbury v. Boyd & Associates, Inc ., both of which had affirmed a
trial court order denying certification of meal, rest break and overtime claims. (See

Bradley, supra, 211 Cal.App.4th at pp. 1133-1134; F aulkinbury v. Boyd & Associates
(2013) 216 Cal.App.4th 220, 224 ( F aulkinbury) [describing procedural history].)
Several weeks before the trial court entered its order denying certification in this
case, the Supreme Court issued its decision in Brinker, supra, 53 Cal.4th 1004. Shortly
thereafter, the Court remanded Bradley and F aulkinbury to the Court of Appeal with
GLUHFWLRQVWRYDFDWHWKHSULRUGHFLVLRQVDQG³µUHFRQVLGHUthe cause[s] in light of Brinker¶´
(Bradley, supra, 211 Cal.App.4th at p. 1134; F aulkinbury, supra, 216 Cal.App.4th at
p. 224.) Following remand, the Bradley and F aulkinbury courts each issued published
decisions holding that, under the analysis set forth in Brinker, the trial court had erred in
denying class certification. Because Brinker, Bradley and F aulkinbury are highly
relevant to the issues presented here, we summarize them at length.
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a. Brinker v. Superior Court
In Brinker, supra, 53 Cal.4th 1004, plaintiffs sought class certification of various
wage and hour claims on behalf of restaurant employees governed by Wage Order No.
5.7 7KHSODLQWLIIV¶PRWLRQUHTXHVWHGFHUWLILFDWLRQRIVHYHUDOVXEFODVVHVLQFOXGLQJ³  D
class alleging employees were not provided their required 10-minute rest breaks; (2) a
FODVVDOOHJLQJHPSOR\HHVZHUHQRWSURYLGHGWLPHO\DQGVXIILFLHQWPHDOEUHDNV´ 8
(Bradley, supra, 211 Cal.App.4th at p. 1142.) The trial court granted the motion, but the
Court of Appeal reveUVHG7KH6XSUHPH&RXUWJUDQWHGUHYLHZ³WRUHVROYHXQFHUWDLQWLHVLQ
WKHKDQGOLQJRIZDJHDQGKRXUFODVVFHUWLILFDWLRQPRWLRQV´ Brinker, supra , 53 Cal.4th at
p. 1021.)
3ODLQWLIIV¶UHVWEUHDNFODLPDVVHUWHGWKDWGHIHQGDQWKDGDGRSWHGDXQLIRUP
unlawful policy that provided employees a single 10-minute rest break for every four
KRXUVZRUNHG3ODLQWLIIVFRQWHQGHGWKDWWKLVSROLF\YLRODWHG:DJH2UGHU1R¶VUHVW
period rules, which required a 10-PLQXWHUHVWEUHDN³µSHUIRXUKRXUVRUPDMRUIUDFWLRn
WKHUHRI¶´H[FHSWZKHUHWKHHPSOR\HHV³WRWDOGDLO\ZRUNWLPH´WRWDOHG³OHVVWKDQWKUHHDQG
one-KDOIKRXUV¶´ Brinker, supra &DOWKDWS 8QGHUSODLQWLIIV¶WKHRU\
WKHGHIHQGDQW¶VSROLF\XQODZIXOO\GHQLHGDUHVWSHULRGWRHPSOR\HHVZKo had worked
more than three and one-half hours, but less than four hours, and unlawfully denied a
second rest break period to employees who had worked more than six hours, but less than
eight hours.
$OWKRXJKWKHWULDOFRXUWUXOHGSODLQWLIIV¶UHVWEUHDNclaim was amenable to class
WUHDWPHQWWKH&RXUWRI$SSHDOGLVDJUHHGH[SODLQLQJLQSDUWWKDW³EHFDXVHUHVWEUHDNV
7

The parties do not dispute that the relevant rest and meal periods provisions set
forth in Wage Order No. 5 are identical to those set forth in Wage Order No. 4. (See
Bradley, supra, 211 Cal.App.4th at p. 1149.)
8

The plaintiffs in Brinker DOVRVRXJKWFHUWLILFDWLRQRIDFODVV³DOOHJLQJHPSOR\HHV
ZRUNHG³RIIWKHFORFN ZLWKRXWSD\ ´ Bradley, supra , 211 Cal.App.4th at p. 1142.)
$OWKRXJKSODLQWLIIVLQWKLVFDVHDOOHJHGDVLPLODU³RIIWKHFORFN´FODLPWKH\GLGQRWVHHN
certification of the claim nor have they referenced it in this appeal. Accordingly, we do
not address the portion of Brinker DQDO\]LQJ³RIIWKHFORFN´FODLPV
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FDQEHZDLYHGµDQ\VKRZLQJRQDFODVVEDVLVWKDWSODLQWLIIVRURWKHUPHPEHUVRIWKH
proposed class missed rest breaks or took shortened rest breaks would not necessarily
HVWDEOLVKZLWKRXWIXUWKHULQGLYLGXDOL]HGSURRIWKDW>WKHGHIHQGDQW@YLRODWHG¶:DJH
2UGHU1R´ Brinker, supra , 53 Cal.4th at p. 1033.) Stated more simply, the court
ruled that, to establish liability under the applicable rest period provisions, each class
member would have to demonstrate he or she missed or took shortened break periods as a
UHVXOWRIGHIHQGDQW¶VDOOHJHGO\XQODZIXOSROLF\UDWKHUWKDQDVDUHVXOWRIZDLYHUZKLFK
would require substantial individual inquiry.
The Supreme Court began its analysis by clarifying the scope of the rest period
UHTXLUHPHQWVZKLFKUHTXLUHDQHPSOR\HUWRSURYLGH³PLQXWHVUHVWIRUVKLIWVIURPWKUHH
and one-half to six hours in length, 20 minutes for shifts of more than six hours up to 10
KRXUVPLQXWHVIRUVKLIWVRIPRUHWKDQKRXUVXSWRKRXUV´´ Brinker,

supra, 53 Cal.4th at p. 1029.) The Court further held that the trial court had properly
FHUWLILHGSODLQWLIIV¶UHVWEUHDNFODLPEHFDXVH³>F@lasswide liability could be established
WKURXJKFRPPRQSURRI´WKDWWKHGHIHQGDQW¶VXQLIRUPUHVWEUHDNSROLF\YLRODWHGWKRVH
requirements. (Id. at p. 1033.)
,QUHDFKLQJLWVKROGLQJWKH&RXUWUHMHFWHGWKH&RXUWRI$SSHDO¶VUHDVRQLQJWKDWWKH
defendant would only become liable only upon a showing that each class member missed
his or her break period as a result of the allegedly unlawful policy, rather than through
ZDLYHU³$QHPSOR\HULVUHTXLUHGWRDXWKRUL]HDQGSHUPLWWKHDPRXQWRIUHVWEUHDNWLPH
called for under the wage order for its industry. If it does not ± if, for example, it adopts
a uniform policy authorizing and permitting only one rest break for employees working a
seven-hour shift when two are required ± it has violated the wage order and is liable. No
issue of waiver ever arises for a rest break that was required by law but never authorized;
if a break is not authorized, an employee has no opportunity to decline to take it. As
[plaintiffs] pleaded and presented substantial evidence of a uniform rest break policy
DXWKRUL]LQJEUHDNVRQO\IRUHDFKIXOOIRXUKRXUVZRUNHGWKHWULDOFRXUW¶VFHUWLILFDWLRQRID
UHVWEUHDNVXEFODVVVKRXOGQRWKDYHEHHQGLVWXUEHG´ Ibid.)
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7KH&RXUWIXUWKHUH[SODLQHGWKDWDOWKRXJKLWKDGDWWKHSDUWLHV¶UHTXHVW agreed to
DGGUHVVWKHVFRSHRIDQHPSOR\HU¶VUHVWEUHDNGXWLHVWKHSUHIHUUHGSUDFWLFHZDV³WR
GHWHUPLQHFODVVFHUWLILFDWLRQLQGHSHQGHQWRIWKUHVKROGTXHVWLRQVGLVSRVLQJRIWKHPHULWV´
(Brinker, supra, 53 Cal.4th at p. 1034.) The Court concluded that, for the purposes of
GHFLGLQJWKHFHUWLILFDWLRQLVVXHLWZDVVXIILFLHQWWKDWSODLQWLIIV¶³WKHRU\RIOLDELOLW\± that
[defendant] has a uniform policy, and that that policy, measured against wage order
requirements, allegedly violates the law ± is by its nature a common question eminently
VXLWHGIRUFODVVWUHDWPHQW´ Ibid.)
7KH&RXUWDOVRDGGUHVVHGSODLQWLIIV¶PHDOEUHDNFODLPVZKLFKKDGWZR
FRPSRQHQWV  WKHGHIHQGDQWKDGDOOHJHGO\IDLOHGWR³HQVXUHWKDWZRUNVWRSVIRUWKH
UHTXLUHGWKLUW\PLQXWH´PHDl period (Brinker, supra , 53 Cal.4th at p. 1034); and (2) the
defendant had allegedly failed to provide a second meal period no later than five hours
after the end of the first meal period. On the first claim, the Court agreed with
GHIHQGDQW¶VFRQWHQWLRQWKDW³DQHPSOR\HULVREOLJDWHGRQO\WRµPDNHDYDLODEOH¶PHDO
SHULRGVZLWKQRUHVSRQVLELOLW\IRUZKHWKHUWKH\DUHWDNHQ´ Ibid.) The Court explained
WKDWWRGLVFKDUJHLWVPHDOSHULRGREOLJDWLRQVWKHHPSOR\HUQHHGRQO\³UHOLHYH>@LWV
employees of all duty, relinquish[] control over their activities and permits them a
reasonable opportunity to take an uninterrupted 30-minute break, and . . . not impede or
discourage them from doing so. . . . [T]he employer is not obligated to police meal breaks
and ensurHQRZRUNWKHUHDIWHULVSHUIRUPHG´ Id. at pp. 1040-1041.)
7KH&RXUWDOVRUHMHFWHGWKHVHFRQGSDUWRISODLQWLIIV¶FODLPFODULI\LQJWKDW³DQ
HPSOR\HU¶V>RQO\@REOLJDWLRQLVWRSURYLGHDILUVWPHDOSHULRGDIWHUQRPRUHWKDQILYH
hours of work and a secRQGPHDOSHULRGDIWHUQRPRUHWKDQKRXUVRIZRUN´ Brinker,

supra&DOWKDWS 7KXVIRUH[DPSOHFRQWUDU\WRWKHSODLQWLIIV¶UHDGLQJRIWKH
meal requirements, an employee who was provided a meal period during the first hour of
an eight hour shift was not entitled to a second meal period.
On the issue of certification of the meal break claim, the Court elected to remand
WKHTXHVWLRQWRWKHWULDOFRXUWFRQFOXGLQJWKDWWKHWULDOFRXUW¶VRUGHU³PD\KDYHEHHQ
LQIOXHQFHG´E\WKH³HUURQHRXVOHJDODVVXPSWLRQ´WKDWHPSOR\HHVDUHHQWLWOHGWR³DPHDO
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SHULRGHYHU\ILYHKRXUV´ Brinker, supra, 53 Cal.4th at p. 1050.) The Court explained
WKDWEHFDXVHLWVUXOLQJKDG³FKDQJHGWKHOHJDOODQGVFDSH´WKH³SUXGHQWFRXUVH´ZDVWR
remand the issue to the WULDOFRXUW³LQOLJKWRIWKHFODULILFDWLRQRIWKHODZ´ Id. at
pp. 1050-1051.)

b. Bradley v. Superior Court
In Bradley, supra, 211 Cal.App.4th 1129, plaintiffs sought to certify a class of
telecommunications technicians whose job duties were similar (if not identical) to the
duties of the purported class members at issue in this case. The defendant, Networkers
,QWHUQDWLRQDOFRQWUDFWHGZLWK³WHOHFRPPXQLFDWLRQFRPSDQLHVWRVXSSO\VNLOOHG
laborers to install and service cell sites in Southern &DOLIRUQLD´ Id. at p. 1129.) To
IXOILOOWKHVHFRQWUDFWV1HWZRUNHUVUHWDLQHGDSSUR[LPDWHO\³ILHOGWHFKQLFLDQV´WR
³SURYLGHUHSDLUDQGLQVWDOODWLRQVHUYLFHVDWWKHFHOOVLWHV´ Ibid.) Each technician was
UHTXLUHGWRVLJQDVWDQGDUGL]HG³µ,QGHSHQGHQW&RQWUDFWRU$JUHHPHQW¶´FRQWDLQLQJ
language reflecting an independent contractor relationship. Because Networkers
FKDUDFWHUL]HGWKHWHFKQLFLDQVDVLQGHSHQGHQWFRQWUDFWRUVLW³GLGQRWSD\SUHPLXPZDJHV
for overtime or establish a policy requiring meal RUUHVWEUHDNV´ Id. at p. 1135.) At
some point in 2005, Networkers reclassified its technicians as employees and began
paying them overtime; the company did not, however, implement a meal or rest break
policy.
In 2006, plaintiffs filed a class action alleging Networkers violated wage and hour
laws by, among other things, failing to pay overtime and failing to adopt a policy
providing its technicians rest and meal breaks. In support of their motion for
certification, plaintiffs submitted numerous class declarations asserting that the
WHFKQLFLDQV¶MREGXWLHVDQGZRUNLQJFRQGLWLRQVGLIIHUHGVXEVWDQWLDOO\IURPWKHMRE
GHVFULSWLRQVHWIRUWKLQ1HWZRUNHU¶VVWDQGDUGL]HG³,QGHSHQGHQW&RQWUDFWRU$JUHHPHQW´
Each declarant also denied having been paid overtime or receiving meal or rest breaks.
In addition to the declarations, plaintiffs submitted discovery responses in which
Networkers admitted that: (1) it did not pay overtime to its technicians members until the
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2005 reclassification; (2) it did not have a rest or meal break policy or maintain records of
rest or meal breaks; and (3) because it did not supervise its technicians, it did not know
whether the workers took rest or meal breaks, nor did it know the extent or frequency of
such breaks. (Bradley, supra , 211 Cal.App.4th at p. 1140.)
The trial court denied certification for two reasons. First, it explained that
individual issues predominated as to whether each class member qualified as an
independent contractor. ( Bradley, supra, 211 Cal.App.4th at p. 1140.) Second, the court
FRQFOXGHGWKDWFHUWLILFDWLRQZDVLPSURSHUEHFDXVHWRHVWDEOLVK1HWZRUNHUV¶OLDELOLW\
HDFKWHFKQLFLDQZRXOGKDYHWRLQGLYLGXDOO\GHPRQVWUDWH³µWKHDFWXDOH[LVWHQFHRI
GDPDJHVDQGRUWKHPDQQHURILQFXUULQJGDPDJHV¶´ Ibid.) In its initial (now vacated)
opinion, the Court of Appeal affirmed, ruling that although substantial evidence did not
VXSSRUWWKHWULDOFRXUW¶VILQGLQJWKDWLQGLYLGXDOLVVXHVZRXOGSUHGRPLQDWHWKHTXHVWLRQ
whether class members qualified as independent contrDFWRUV³WKHUHZHUHUHDVRQDEOH
grounds for the trial court to conclude that . . . [determining] the existence and amount of
GDPDJHVIRUHDFKFODVVPHPEHU´ZRXOGUHTXLUHLQGLYLGXDOLQTXLU\LQWR³ZKLFKHPSOR\HHV
had missed breaks and whether those missed breDNVZHUHWKHUHVXOWRI1HWZRUNHUV¶ODFN
RIDEUHDNSROLF\´ Id. at pp. 1145, 1151 [explaining reasoning set forth in its vacated
opinion].)
On remand from the Supreme Court, however, the Court of Appeal concluded
that, under the analysis set forth in Brinker, the trial court had improperly focused on
LQGLYLGXDOLVVXHVUHODWHGWRGDPDJHVUDWKHUWKDQRQWKHSODLQWLIIV¶WKHRU\RIOLDELOLW\
(Bradley, supra, 211 Cal.App.4th at p. 1151.)9 According to the court, Brinker had
FODULILHGWKDW³LQUXOLQJRQWhe predominance issue in a certification motion, the court
PXVWIRFXVRQWKHSODLQWLII¶VWKHRU\RIUHFRYHU\DQGDVVHVVWKHQDWXUHRIWKHOHJDODQG
factual disputes likely to be presented and determine whether individual or common
9

7KH&RXUWRI$SSHDOFRQFOXGHGWKDW³QRDVSHFWRI Brinker´KDGDIIHFWHGLWVSULRU
conclusion that the legal issue of whether Networkers properly classified its technicians
as independent contractors, rather than employees, was susceptible to class treatment.
(Bradley, supra, 211 Cal.App.4th at p. 1145.)
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LVVXHVSUHGRPLQDWH´ Id. DWS 7KHFRXUWIXUWKHUH[SODLQHGWKDW³SODLQWLIIV¶WKHRU\
RIUHFRYHU\>ZD@VEDVHGRQ1HWZRUNHUV¶ XQLIRUP ODFNRIDUHVWDQGPHDOEUHDNSROLF\
and its (uniform) failure to authorize employees to take statutorily required rest and meal
breaks. The lack of a meal/rest break policy and the uniform failure to authorize such
breaks are matters of common proof. Although an employer could potentially defend
these claims by arguing that it did have an informal or unwritten meal or rest break
policy, thLVGHIHQVHLVDOVRDPDWWHURIFRPPRQSURRI´ Id. at p. 1150.)

Bradley further explained that Brinker KDG³H[SUHVVO\UHMHFWHGWKDWHYLGHQFH
showing some employees took rest breaks and other employees were offered rest breaks
but declined to take WKHPPDGHFODVVFHUWLILFDWLRQLQDSSURSULDWH´ Bradley, supra , 211
Cal.App.4th at p. 1143.) Rather, Brinker PDGHFOHDUWKDW³ZKHQDQHPSOR\HUKDVQRW
authorized and not provided legally-required meal and/or rest breaks, the employer has
YLRODWHGWKHODZ´ and is liable. ( IdDWS $FFRUGLQJWRWKHFRXUW³XQGHU
[%ULQNHU¶V] logic, . . . . the fact that an employee may have actually taken a break or was
DEOHWRHDWIRRGGXULQJWKHZRUNGD\´ZRXOGRQO\EHUHOHYDQWWRGHWHUPLQLQJLQGLYLGXDO
damages, which was not a sufficient basis for denying class certification. ( Id. at p. 1151;
1153.)
7KHFRXUWDSSOLHGVLPLODUDQDO\VLVWRSODLQWLIIV¶RYHUWLPHFODLPFRQFOXGLQJWKDW
whether Networkers had violated wage and order laws by failing to pay its technicians
overtime prior to 2005 could be determined on a class-wide basis. The court rejected
1HWZRUNHUV¶DUJXPHQWWKDWFHUWLILFDWLRQZDVLPSURSHUEHFDXVH³WKH amount of overtime
SD\GDPDJHV´ZRXOGUHTXLUH³LQGLYLGXDOL]HGDQDO\VLV´DVWRWKH³QXPEHURIhours
>WHFKQLFLDQV@ZRUNHGHDFKGD\´ Bradley, supra , 211 Cal.App.4th at p. 1155.) As with
the meal and rest break claim, the court concluded that such issues were only relevant to
GHWHUPLQLQJWKHH[LVWHQFHDQGDPRXQWRIHDFKFODVVPHPEHU¶VGDPDJHV

c. F aulkinbury v. Superior Court
In F aulkinbury, supra, 216 Cal.App.4th 220, plaintiffs sought to certify a wage
and hour class action on behalf of 4,000 current and former security guards. Plaintiffs
23

asserted that the defendant had violated meal and rest period requirements by: (1) forcing
its employees to sign an agreement stating that the nature of their work required them to
WDNHWKHLUPHDOSHULRGV³RQ-GXW\´DQG  IDLOLQJWRDXWKRUL]HRUSHUPLWUHVWEUHDNV
Defendant, however, argued that its break SROLF\ZDVSURSHUXQGHUWKH³QDWXUHRIWKH
ZRUNH[FHSWLRQ´ZKLFKSHUPLWVRQ-GXW\PHDOSHULRGV³µZKHQWKHQDWXUHRIWKHZRUN
prevents an employee from being relieved of all duty and when by written agreement
between the parties an on-the-job paid meal periRGLVDJUHHGWR¶ &DO&RGH5HJVWLW
VXEG $  ´ Id. at p. 234.) The defendant further contended that
determining whether it was liable for meal and rest break violations would require
individualized inquiry into whether each employee had actually taken on-duty meal
EUHDNVDQGPLVVHGUHVWEUHDNVDVWKHUHVXOWRIWKHGHIHQGDQW¶VSROLFLHV Id. at p. 237.)
7KHWULDOFRXUWGHQLHGFHUWLILFDWLRQFRQFOXGLQJWKDWSODLQWLIIV¶FODLPVWXUQHGRQLQGLYLGXDO
issues regarding the circumstances of HDFKVHFXULW\RIILFHU¶VHPSOR\PHQWFRQGLWLRQV
In its pre-Brinker opinion, the appellate court affirmed the order denying
FHUWLILFDWLRQ2QSODLQWLIIV¶PHDOEUHDNFODLPWKHFRXUWFRQFOXGHGWKDWHYHQLIWKH
GHIHQGDQW¶VXQLIRUPRQ-duty meal break polLF\ZDV³XQODZIXO´WKHGHIHQGDQWZRXOG
only become liable upon an individualized showing that each security guard actually took
on-duty meal periods. (See F aulkinbury, supra , 216 Cal.App.4th at p. 235 [explaining
the reasoning set forth in its vacated opLQLRQ@ 6LPLODUO\RQSODLQWLIIV¶UHVWEUHDNFODLP
WKHFRXUWUXOHGWKDWWKHGHIHQGDQW¶VOLDELOLW\IRUIDLOLQJWRDXWKRUL]HDQGSHUPLWUHVWEUHDNV
could not be established without individual inquiry into whether each employee had been
provided the opportunity to take rest periods. In support, the court noted that several
putative class members had provided declarations indicating that they had been relieved
of their duties to take rest breaks, or were otherwise able to take rest breaks during
periods of inactivity. ( Id. at p. 237.)
Upon remand from the Supreme Court, the appellate court concluded that Brinker
KDGUHMHFWHGWKHPRGHRIDQDO\VLVVHWIRUWKLQLWVRULJLQDORSLQLRQ$VWRSODLQWLIIV¶PHDO
break claim, the appellate court explained that Brinker FODULILHGWKDWWKHGHIHQGDQW¶V
OLDELOLW\ZRXOGDWWDFK³XSRQDGHWHUPLQDWLRQWKDW>GHIHQGDQW¶V@XQLIRUPRQ-duty meal
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break policy was unlawful . . . . Whether or not the employee was able to take the [offGXW\@UHTXLUHGEUHDNJRHVWRGDPDJHVDQGµ>W@KHfact that individual [employees] may
KDYHGLIIHUHQWGDPDJHVGRHVQRWUHTXLUHGHQLDORIWKHFODVVFHUWLILFDWLRQPRWLRQ¶
>&LWDWLRQ@´ F aulkinbury, supra , 216 Cal.App.4th at p. 235.)
7KHFRXUWUHDFKHGDVLPLODUFRQFOXVLRQUHJDUGLQJSODLQWLIIV¶UHVWEUHDNclaim,
H[SODLQLQJWKDWSODLQWLIIVKDGDOOHJHGWKHGHIHQGDQW³KDGQRIRUPDOUHVWEUHDNSROLF\´DQG
required employees to stay at their post for their entire shift. ( F aulkinbury, supra , 216
Cal.App.4th at p. 236.) The court ruled that, under the analysis set forth in Brinker, the
³WKHODZIXOQHVVRI>GHIHQGDQW¶V@ODFNRIUHVWEUHDNSROLF\DQGUHTXLUHPHQWWKDWDOOVHFXULW\
JXDUGHPSOR\HHVUHPDLQDWWKHLUSRVWVFDQEHGHWHUPLQHGRQDFODVVZLGHEDVLV´ Id. at
p. 237.) The court further concluded that Brinker had rejected its prior reasoning that
evidence showing some class members were authorized or able to take rest breaks was
VXIILFLHQWWRGHIHDWFHUWLILFDWLRQ³:KLOHLQ F aulkinbury I , we concluded this evidence
established individual issues of liability, we are now convinced, in light of Brinker, this
evidence at most establishes individual issues of damages, which would not preclude
FODVVFHUWLILFDWLRQ>'HIHQGDQW¶V@OLDELOLW\LIDQ\ZRXOGDULVHXSRQDILQGLQJWKDWLWV
uniform rest break policy, or lacNRISROLF\ZDVXQODZIXO´ Ibid.)

C. 7KH7ULDO&RXUW(UUHGLQ'HQ\LQJ3ODLQWLIIV¶0RWLRQIRU&HUWLILFDWLRQ
1. 3ODLQWLIIV¶PHDODQGUHVWSHULRGFODLPV
7KHWULDOFRXUW¶VRUGHUGHQ\LQJFHUWLILFDWLRQIRFXVHVSULPDULO\RQSODLQWLIIV¶FODLPV
that TNS violated meal and rest break requirements set forth in Wage Order Number 4.
We therefore address those claims first.
As in Bradley, supra &DO$SSWKWKHSODLQWLIIV¶³WKHRU\RIOHJDO
OLDELOLW\´ F aulkinbury, supra , 216 Cal.App.4th at p. 232) is that TNS violated wage and
hour requirements by failing to adopt a policy authorizing and permitting its technicians
WRWDNHPHDORUUHVWEUHDNSHULRGV,QSODLQWLIIV¶YLHZ716ZDVREOLJDWHGWRLPSOHPHQW
procedures ensuring that technicians received notice of their meal and rest period rights
and were permitted to exercise those rights. For the purposes of class certification, the
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TXHVWLRQLVZKHWKHUWKLVWKHRU\RIUHFRYHU\FDQEH³SURYHG RUGLVSURYHG WKURXJK
FRPPRQIDFWVDQGODZ´ Bradley, supra, 211 Cal.App.4th at p. 1143; F aulkinbury,

supra&DO$SSWKDWS>³ Brinker focuses on whether the lawfulness of an
HPSOR\HU VODFNRIDUHVWEUHDNSROLF\FDQEHGHWHUPLQHGRQDFODVVZLGHEDVLV´@ 
The trial court provided two distinct reasons in support of its conclusion that
SODLQWLIIV¶PHDODQGUHVWEUHDNFODLPVFRXOGQRWEHGHWHUPLQHGWKURXJKFRPPRQSURRI
(Jaimez, supra, 181 Cal.App.4th at pp. 1297-1298 [in reviewing denial of class
FHUWLILFDWLRQDSSHOODWHFRXUWPXVW³µFRQVLGHURQO\WKHUHDVRQVFLWHGIRUWKHGHQLDO¶´@ 
First, it found that TNS had provided substantial evidence showing that whether
technicians were able to take meal and rest periods depended on their individualized
³SK\VLFDOZRUNSODFHVLWXDWLRQV´6HFRQGWKHFRXUWFRQFOXGHGWKDWWKHSDUWLHV¶HYLGHQFH
demonstrated that the staffing companies who hired many of the putative class members
utilized a variety of different meal and rest period policies.

a. Evidence that some employees worked under conditions that permitted
them to take breaks is not a sufficient basis for denying certification
7KHWULDOFRXUWFRQFOXGHGWKDWFODVVFHUWLILFDWLRQZDVLPSURSHUEHFDXVHWKHSDUWLHV¶
HYLGHQFHVKRZHGWKDWVRPHWHFKQLFLDQV¶ZRUNLQJFRQGLWLRQVSHUPLWWHGWKHPWRWDNHPHDO
and rest breakVZKLOHRWKHUVGLGQRW0RUHVSHFLILFDOO\WKHFRXUWIRXQGWKDWZKLOH716¶V
GHFODUDWLRQVVKRZHGWKDWVRPHWHFKQLFLDQVZRUNHG³RQWKHLURZQDQGDWFRPSOHWHOLEHUW\
WRWDNHEUHDNVDVWKH\SOHDVHGZLWKQRWLPHRUPDQDJHPHQWSUHVVXUH´SODLQWLIIV¶
declarations showed that other technicians worked under severe time constraints that
SUHFOXGHGWKHPIURPWDNLQJ³SURSHU´PHDODQGUHVWSHULRGV$FFRUGLQJWRWKHFRXUWDVD
UHVXOWRIWKHVHGLYHUVH³ZRUNLQJFRQGLWLRQV´WKHUHZDVQR³VLQJOHZD\WRGHWHUPLQH
whether 716LVOLDEOHWRWKHFODVVIRUIDLOXUHWRSURYLGHEUHDNV´
As in Bradley and F aulkinbury, the trial court employed improper criteria in
DVVHVVLQJZKHWKHUSODLQWLIIV¶PHDODQGUHVWEUHDNFODLPVZHUHDPHQDEOHWRFODVV
treatment. Rather than focusing on ZKHWKHUSODLQWLIIV¶WKHRU\RIOLDELOLW\±that TNS
violated wage and hour requirements by failing to adopt a meal and rest period policy ±
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was susceptible to common proof, the court improperly focused on whether
individualized inquiry would be required to determine which technicians had missed their
meal and rest periods. The written order (as well as statements made at the motion
hearing) make clear that the trial court did not believe TNS would be liable upon a
determination that its lack of a meal and rest policy violated applicable wage and hour
requirements; rather, it concluded that TNS would become liable only upon a showing
WKDWDWHFKQLFLDQKDGPLVVHGEUHDNVDVDUHVXOWRI716¶VSROLFLHV
As explained in Bradley and F aulkinbury, however, Brinker ³H[SUHVVO\UHMHFWHG´
this mode of analysis. ( Bradley, supra , 211 Cal.App.4th at pp. 1143, 1151; F aulkinbury,

supra, 216 Cal.App.4th at pp. 235, 237.) As succinctly stated in F aulkinbury³WKH
HPSOR\HU¶VOLDELOLW\DULVHVE\DGRSWLQJDXQLIRUPSROLF\WKat violates the wage and hour
laws. Whether or not the employee was able to take the required break goes to damages,
DQGµ>W@KHIDFWWKDWLQGLYLGXDO>HPSOR\HHV@PD\KDYHGLIIHUHQWGDPDJHVGRHVQRWUHTXLUH
GHQLDORIWKHFODVVFHUWLILFDWLRQPRWLRQ¶>&LWDWLRQ@´ F aulkinbury, supra , 216
Cal.App.4th at p. 235; see also BradleyVXSUD&DO$SSWKDWS>³XQGHUWKH
logic of [ Brinker],when an employer has not authorized and not provided legally-required
meal and/or rest breaks, the employer has violated the law and the fact that an employee
may have actually taken a break or was able to [take a break] during the work day does
QRWVKRZWKDWLQGLYLGXDOLVVXHVZLOOSUHGRPLQDWHLQWKHOLWLJDWLRQ´@  Indeed, Bradley and

F aulkinbury both specifically concOXGHGWKDWHYLGHQFHVKRZLQJWKDWVRPHFODVVPHPEHUV¶
working conditions permitted them to take breaks, while others did not, was not a
sufficient basis for denying certification. (See F aulkinbury, supra , 216 Cal.App.4th at
pp. 236-237 [evidence that some HPSOR\HHVZHUHDEOHWR³WDNHEUHDNVDW>WKHLU@SRVWV´
ZKLOHRWKHUV³FRXOGQRWOHDYHWKHDVVLJQHGSRVWIRUDUHVWEUHDN´GRHVQRW³HVWDEOLVK
LQGLYLGXDOLVVXHVRIOLDELOLW\´@ Bradley, supra , 211 Cal.App.4th at p. 1150 [evidence that
VRPHHPSOR\HHVZRUNHG³DORQHIRUORQJSHULRGVRIWLPH´RU³WRRNWKHDXWKRUL]HGUHVWRU
PHDOEUHDN´ZDVLQVXIILFLHQWWRVKRZLQGLYLGXDOLVVXHVSUHGRPLQDWHG 
We agree with Bradley and )DXONLQEXU\¶V conclusion that, under Brinker , the fact
that individual inquiry might be necessary to determine whether individual employees
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ZHUHDEOHWRWDNHEUHDNVGHVSLWHWKHGHIHQGDQW¶VDOOHJHGO\XQODZIXOSROLF\ RUXQODZIXO
lack of a policy) is not a proper basis for denying certification. Rather, for purposes of
certification, the proper inquLU\LV³ZKHWKHUWKHWKHRU\RIUHFRYHU\DGYDQFHGE\WKH
SODLQWLIILVOLNHO\WRSURYHDPHQDEOHWRFODVVWUHDWPHQW´ Ghazaryan, 169 Cal.App.4th at
S ,QWKLVFDVHWKHSODLQWLIIV¶WKHRU\RIUHFRYHU\LVWKDW716YLRODWHGZDJHDQG
hour requirements by failing to adopt a policy authorizing and permitting meal and rest
breaks to its technicians.
TNS, however, argues that even if the trial court improperly focused on issues
UHODWHGWRFODVVPHPEHUV¶DELOLW\WRHVWDEOLVKGDPDJHVZHVKRXOGQRQHWKHOHVVDffirm its
ruling for two reasons. First, it contends that the applicable wage and hour provisions do
not require employers to adopt a policy or implement procedures ensuring that
nonexempt employees are notified of their meal and rest period rights and permitted to
exercise those rights. According to TNS, the wage and hour requirements merely
REOLJDWHDQHPSOR\HUWRSURYLGHD³µUHDVRQDEOHRSSRUWXQLW\¶´WRWDNHPHDODQGUHVW
breaks. TNS further contends that it introduced substantial evidence showing that many
of the class members were provided such an opportunity because they were permitted to
work at their own pace, free of supervision.
TNS cannot prevail on this argument. First, the trial court did not address the
argument in its denial of class certification. As stated above, the scope of our review is
OLPLWHGWRDVVHVVLQJWKHUHDVRQV³FLWHGE\WKHWULDOFRXUWIRUWKHGHQLDO´ZHPXVW³LJQRUH
RWKHUUHDVRQVWKDWPLJKWVXSSRUWGHQLDO¶>&LWDWLRQ@´ Jai mez, supra, 181 Cal.App.4th at
pp. 1297-1298.) 6HFRQG716¶VDVVHUWLRQWKDWLWZDVQRWUHTXLUHGWRDGRSWWKHVRUWRI
PHDODQGUHVWEUHDNSROLF\HQYLVLRQHGE\SODLQWLIIVJRHVWRWKHPHULWVRIWKHSDUWLHV¶
GLVSXWH7KHTXHVWLRQRIFHUWLILFDWLRQKRZHYHULV³µHVVHQWLDOO\DSURFHGXUDORQHWKDW
does not DVNZKHWKHUDQDFWLRQLVOHJDOO\RUIDFWXDOO\PHULWRULRXV¶´ Sav-on, supra, 34
Cal.4th at p. 326.) Indeed, Brinker emphasized that, whenever possible, courts should
³GHWHUPLQHFODVVFHUWLILFDWLRQLQGHSHQGHQWRIWKUHVKROGTXHVWLRQVGLVSRVLQJRIWKH
meriWV´ Brinker, supra , 53 Cal.4th at p. 1033.)
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$OWHUQDWLYHO\716FRQWHQGVWKDWZHVKRXOGDIILUPWKHFRXUW¶VUXOLQJEHFDXVHWKHUH
is substantial evidence in the record that it did not uniformly lack a policy of authorizing
and permitting meal and rest periods to its technicians. In support, it cites testimony from
various TNS workers indicating that: (1) some putative class members were aware of
their meal and rest break rights and believed they were entitled to take such breaks; (2)
VRPHRI716¶VZRUNVLWHVFRQWDLQHG³ZDJHSRVWLQJV´GHVFULELQJHPSOR\HHV¶EUHDNULJKWV
(3) TNS supervisors hired in 2011 were told to inform technicians of their meal and rest
break rights; (3) in 2010, TNS began requiring technicians to record meal and rest break
periods in WKH³QRWHV´VHFWLRQRI716¶VWLPH-reporting software. Plaintiffs, on the other
hand, contend that none of this evidence demonstrates that TNS had a formal or informal
policy regarding meal and rest breaks; rather, at most, it shows only that, despite the
absence of any such policy, some class members became aware of their meal and rest
period rights and that TNS began to take steps to remedy their unlawful conduct years
after the suit was filed in 2006.
Again, because the trial court did not address or rely on these arguments in
denying certification, they are outside the scope of our review. Indeed, it would be
particularly inappropriate for us to consider this argument for the first time on appeal
because it which would require the weighing of evidence; that power is vested within the
trial court, not the reviewing court. (See, e.g., People v. Ja mes (1977) 19 Cal.3d 99, 107
>³µ7KHSRZHUWRMXGJHFUHGLELOLW\RIZLWQHVVHVUHVROYHFRQIOLFWVLQWHVWLPRQ\ZHLJK
evidence and draw factual inferences, is vHVWHGLQWKHWULDOFRXUW¶´@

b. Evidence that staffing companies had diverse meal and rest period
policies is not a sufficient basis for denying certification
7KHWULDOFRXUWDOVRGHQLHGFHUWLILFDWLRQRISODLQWLIIV¶EUHDNFODLPVEDVHGRQ
HYLGHQFHWKDWWKH³µVWDIILQJFRPSDQLHV¶´ZKRKLUHGPDQ\RIWKHSXWDWLYHFODVVPHPEHUV
had adopted diverse meal and rest break policies throughout the class period. The court
H[SODLQHGWKDWEHFDXVHFODVVPHPEHUVZHUHVXEMHFWWRGLIIHUHQW³JRYHUQLQJPDQDJHPHQW
SROLFLHV´SODLQWLIIV¶PHDODQGUHVWFODLPVDJDLQVW716ZRXOGUHTXLUHLQGLYLGXDOL]HG
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inquiry into the validity of each such policy. The court did not make any findings as to
whether TNS required its staffing companies to adopt meal and rest break policies or to
notify contractor technicians of their meal and rest break rights; nor did it address
whether TNS was even aware that some staffing companies had meal and rest break
policies in place. Instead, the court ruled only that the diversity of meal and rest break
policies among the staffing companies raised individual issues as to whether TNS was
liable to class members for failing to adopt its own meal and rest break policy.
$OWKRXJKQRWH[SOLFLWO\VWDWHGLQWKHRUGHUWKHFRXUW¶VUHDVRQLQJDSSHDUVWREH
predicated on the assumption that, even if TNS failed to comply with its meal and rest
period requirements, it would not be liable to any class member who was co-employed by
a staffing company that had adopted a lawful meal and rest break policy. This
assumption, however, is not supported by the language of the Wage Order, which
imposes an affirmative obligation on every employer to authorize and provide legallyrequired meal and rest breaks; if it fails to do so, it has violated the law and is liable. (See
Cal. Code 5HVWLWVXEG   $ >UHTXLULQJ³>H@YHU\HPSOR\HU´WR³DXWKRUL]H
and permit all employees to take rest breaks . . .]; Cal. Code Res, tit. 8, § 11040, subd.
  $ >³QRHPSOR\HU´VKDOOHPSOR\DQ\SHUVRQZLWKRXWFRPSO\LQJZLWKWKHDSSOLFDEle
meal period requirements]; Bradley, supra, 211 Cal.App.4th at p. 1150 [under Brinker,
³ZKHQDQHPSOR\HUKDVQRWDXWKRUL]HGDQGQRWSURYLGHGOHJDOO\-required meal and/or rest
EUHDNVWKHHPSOR\HUKDVYLRODWHGWKHODZ´DQGLVOLDEOH@ $OWKRXJKLWLVFRQceivable
that, under certain circumstances, a joint employer could satisfy its affirmative meal and
rest obligations by delegating those duties to a co-employer, that is not what the trial
court found, or the facts demonstrate, here. Instead, the trial court effectively ruled that
TNS would not be liable to any class member whose staffing company had adopted a
lawful meal and rest break policy, even in the absence of any evidence showing that TNS
took steps to ensure that the staffing company had such a policy in place. We fail to see
how TNS could discharge its affirmative obligation to authorize and permit meal and rest
breaks purely through inaction.
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7KHWULDOFRXUW¶VUXOLQJDOVRIDLOHGWRDGGUHVVSODLQWLIIV¶WKHRU\DVWRZK\WKH
VWDIILQJFRPSDQLHV¶Peal and rest break policies could not be delegated to a co-employer
under the circumstances of this case. Plaintiffs theorized that TNS was required to
personally authorize and permit meal and rest periods because it exerted sole control over
the techniciDQV¶ZRUNVLWHVDQGWKHPDQQHULQZKLFKWKH\UHSRUWHGWKHLUKRXUV3ODLQWLIIV
DUJXHGWKDWWKHSDUWLHV¶HYLGHQFHXQLIRUPO\VKRZHGWKDW  716GLFWDWHGWKH
WHFKQLFLDQV¶GD\-to-day working conditions, including whether and when the employees
could take breaks; (2) TNS was solely responsible for instructing technicians how to
report their time, including whether and how to record break periods; and (3) the coHPSOR\HUVWDIILQJFRPSDQLHVKDGQRZD\RINQRZLQJRUFRQWUROOLQJZKHWKHUWHFKQLFLDQV¶
took their meal and rest breaks. Plaintiffs contend that, given the amount of immediate
control TNS exerted over the workers, it was not permitted to delegate its meal and rest
break obligations to a co-HPSOR\HUVWDIILQJFRPSDQ\7KHWULDOFRXUW¶VRUGHUGRHVQRW
assess whether this theory of liability ± that a joint employer who exerts sole control over
work site conditions and the reporting of hours must personally authorize and permit
meal and rest breaks ± could be determined on a class-wide basis.10
TNS, howeverFRQWHQGVWKDWZHVKRXOGDIILUPWKHWULDOFRXUW¶VRUGHUEHFDXVH
VXEVWDQWLDOHYLGHQFHLQWKHUHFRUG³HVWDEOLVKHVWKDW>VRPH@ZRUNHUVZHUHDZDUHRIDQG
influenced by the information they received from [the staffing companies] regarding their
EUHDNULJKWV´ ,Q716¶VYLHZWKLVHYLGHQFHVKRZVWKDWHYHQLILWIDLOHGWRIRUPDOO\
authorize and permit meal and rest breaks, individualized inquiry will be necessary to

10

TNS suggests that we may infer the trial court found this theory was not subject to
FRPPRQSURRIEHFDXVHWKHUHLVVXEVWDQWLDOHYLGHQFHLQWKHUHFRUG³FRQWUDGLFWLQJ
>S@ODLQWLIIV¶WKHRU\WKDW716H[HUFLVHGFRPSOHWHDQGWRWDOFRQWURORYHUWKHZRUNHUVDQG
ZRUNVLWHV´7KHWULDOFRXUWGLGQRWKRZHYHUPDNe any findings related to the level of
authority TNS had over the technicians during their day-to-day activities. Instead, the
FRXUWIRXQGRQO\WKDW716¶VHYLGHQFHVKRZHGWKHFRPSDQ\VXEMHFWHGLWVWHFKQLFLDQVWR
varying degrees of supervision while they were working at TNS job sites. This finding
does not relate to the level of control TNS possessed over the technicians; it relates to the
manner in which TNS chose to exert its control.
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determine whether some technicians nonetheless took their legally-mandated break
periods, or were aware that they could, but declined to do so.
This argument, however, reflects the same type of analysis that was rejected in

Brinker. Under Brinker, TNS would become liable to the class upon a determination that
its uniform lack of a meal and rest policy violated the applicable Wage Order. (See

F aulkinbury, supra, 216 Cal.App.4th at p. 235.) The mere fact that some technicians
may have taken breaks (or declined to take breaks) based on information they received
from other sources (i.e., the staffing cRPSDQLHV ³GRHVQRWVKRZWKDWLQGLYLGXDOLVVXHV
ZLOOSUHGRPLQDWHLQWKHOLWLJDWLRQ´ 6HH Bradley, supra , 211 Cal.App.4th at p. 1143
>³Brinker . . . expressly rejected . . . that evidence showing some employees took rest
breaks and other employees were offered rest breaks but declined to take them made class
FHUWLILFDWLRQLQDSSURSULDWH´@ 
Our analysis might be different if the trial court had concluded that the evidence
showed TNS had required its staffing companies to adopt policies ensuring that
technicians were aware they were authorized and permitted to take meal and rest periods
while performing work for TNS. For the purposes of this appeal, however, we need not
resolve such issues. We conclude only that, under the circumstances presented here, the
PHUHIDFWWKDW716¶VFR-employer entities had diverse meal and rest break policies in
place during the class period was not, standing alone, a proper basis for denying
FHUWLILFDWLRQRISODLQWLIIV¶PHDODQGUHVWEUHDNFODLPVDJDLQVW71611

2. The trial court did not identify a proper basis for denying certification
RISODLQWLIIV¶RYHUWLPHFODLPV
7KHWULDOFRXUWDOVRGHQLHGFHUWLILFDWLRQRISODLQWLIIV¶FODLPDJDLQVW716IRUIDLOXUH
WRSD\RYHUWLPH,QGHVFULELQJWKHUHDVRQVIRUWKHGHQLDOWKHFRXUW¶VRUGHUVWates only that
WKHDQDO\VLVRISODLQWLIIV¶PHDODQGUHVWEUHDNFODLPV³KROGVWUXHIRUWKHSURSRVHG
11

7KHWULDOFRXUWDOVRGHQLHGFHUWLILFDWLRQRIDQ³LQMXQFWLRQ´FODVs based on the
VWDIILQJFRPSDQLHV¶GLYHUVHPDQDJHPHQWSROLFLHV)RUWKHUHDVRQVGLVFXVVHGDERYH
HYLGHQFHWKDW716¶VMRLQWHPSOR\HUVKDGGLYHUVHZDJHDQGKRXUSROLFLHVLQSODFHZDVQRW
standing alone, a proper basis for denying certification of the injunction class.
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RYHUWLPHFODVV´%DVHGRQWKLVODQJXDJHZHSUHVXPHWKDWWKHWULDOFRXUWFRQFOXGHGWKDW
FHUWLILFDWLRQRISODLQWLIIV¶RYHUWLPHFODLPZDVLPSURSHUEHFDXVHHLWher: (1) given the
diversity of working conditions among class members, individual inquiry would be
UHTXLUHGWRGHWHUPLQHZKHWKHUHDFKWHFKQLFLDQDFWXDOO\LQFXUUHGRYHUWLPHRU  716¶V
evidence showed that, during the relevant class period, some staffing companies had a
policy of paying overtime while others did not, thereby requiring individualized inquiry
into which staffing company each employee had worked for and whether that staffing
properly paid overtime. Neither reason provides a sufficient basis for denying class
certification.
Fairly construed, plaintiffs theory of liability on their overtime claim is that, to the
extent TNS was a joint employer of the technicians (as the trial court assumed it was), the
company had a duty to ensure that all of its employees were being paid overtime (see
generally Combs, supra, &DOWK>DSSO\LQJZDJHRUGHUV¶GHILQLWLRQRI³HPSOR\´
DQG³HPSOR\HU´LQDVVHVVLQJZKHWKHUDQDOOHJHGMRLQWHPSOR\HUZDVOLDEOHIRURYHUWLPH
violations].) Plaintiffs further contend that TNS violated this obligation by failing to
adopt procedures verifying that the staffing companies were in fact paying the
HPSOR\HH¶VRYHUWLPH,IDVSODLQWLIIVDOOHJH716YLRODWHGZDJHDQGRUGHUODZVE\
failing to ensure its staffing companies paid the technicians overtime wages, it would be
liable to the class.
$VZLWKSODLQWLIIV¶PHDODQGUHVWFODLPVWKHWULDOFRXUWIDLOHGWRHYDOXDWHZKHWKHU
SODLQWLIIV¶WKHRU\RIUHFRYHU\FRXOGEHSURYHG RUGLVSURYHG WKURXJKFRPPRQIDFWVDQG
law. Instead, WKHFRXUWDSSHDUVWRKDYHFRQFOXGHGWKDWWRHVWDEOLVK716¶VOLDELOLW\HDFK
technician would have to make an individualized showing that he or she incurred
overtime and that his or her staffing company failed to pay them the applicable overtime
rate. ThRVHLVVXHVKRZHYHUUHODWHWRWKHH[LVWHQFHDQGDPRXQWRIHDFKWHFKQLFLDQ¶V
damages. (See Bradley, supra , 211 Cal.App.4th at p. 1155 [certification was proper
GHVSLWHHYLGHQFHWKDW³WKHDPRXQWRIRYHUWLPHSD\GDPDJHVSRWHQWLDOO\GXHHDFKFODVV
member [would] require[] individualized analysis because the number of hours worked
HDFKGD\ZDVQRWXQLIRUP´@ :KLOHWKHWULDOFRXUWLVFRUUHFWWKDWHDFKWHFKQLFLDQZRXOG
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KDYHWRPDNHDQLQGLYLGXDOL]HGVKRZLQJWRUHFRYHURYHUWLPHGDPDJHV³ Brinker
confirmed that µ³>D@VDJHQHUDOUXOHLIWKHGHIHQGDQW¶VOLDELOLW\FDQEHGHWHUPLQHGE\IDFWV
common to all members of the class, a class will be certified even if the members must
LQGLYLGXDOO\SURYHWKHLUGDPDJHV´¶>&LWDWLRQ@´ Id. at p. 1153.)

D. The Proper Disposition Is to Remand for Reconsideration
Plaintiffs request that we remand this case to the trial with instructions to certify a
meal and rest break class and an overtime class. We conclude, however, that on the
record before us, the appropriate disposition is to reverse the order and remand with
LQVWUXFWLRQVIRUWKHFRXUWWRUHFRQVLGHUSODLQWLII¶VFHUWLILFDWLRQPRWLRQ$OWKRXJKWKH
UHDVRQVVHWIRUWKLQWKHWULDOFRXUW¶VZULWWHQRUGHUGRQRWSURYLGHDVXIILFLHQWEDVLVIRU
denying class certification, the record demonstrates that TNS raised additional arguments
which the court did not address. (See generally Ramirez v. Balboa Thrift and Loan
(2013) 215 Cal.App.4th 765, 783 [where other grounds might exist to deny certification,
proper disposition is to remand fRUUHFRQVLGHUDWLRQ@ 0RVWQRWDEO\WKHFRXUW¶VRUGHU
PDGHFOHDUWKDWLWKDGDVVXPHGZLWKRXWGHFLGLQJWKDW716¶VVWDWXVDVDMRLQWHPSOR\HURI
the contractor technicians was amenable to class treatment. Additionally, the court did
not address whether it was proper to certify a single class comprised of technicians who
were hired and paid directly by TNS and technicians who were hired and paid by a
staffing company.
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D ISP OSI T I O N
7KHWULDOFRXUW¶VRUGHUGHQ\LQJFODVVFHUWLILFDWLRQLVUHYHUVHGDQGWKHmatter is
remanded for the court to reconsider the class certification motion. Appellants shall
recover their costs on appeal.

ZELON, J.

We concur:

PERLUSS, P. J.

WOODS, J.
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