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This case, now before the Executive Director of the Florida Department of Economic
Opportunity, presents the question of whether someone providing transportation services through
the popular Uber software application is an independent contractor or an employee. If a driver is
an independent contractor, then he is not entitled to unemployment insurance. If a driver is an
cmployee, then he is entitled to unemployment insurance, assuming other requirements are met.
The Department finds that the drivers at issue here—providers of transportation services through
the Uber software application—are independent contractors, not employees, and are therefore not
entitled to file for unemployment insurance in Florida.

Uber is a technology platform that, for a fee, connects transportation providers with
customers seeking transportation. The agreement between drivers and Uber specifies that the
relationship is one of independent contractor, and the actual course of dealing confirms that
characterization. Drivers have significant control over the details of their work. Drivers use their

own vehicles and choose when, if ever, to provide services through Uber’s software. Drivers
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decide where to work. Drivers decide which customers to serve. Drivers have control over many
details of the customer experience. Drivers may provide services through, or work for, competing
platforms or other companies when not using the Uber application. On these facts, it appears that
Uber operates not as an employer, but as a middleman or broker for transportation services.

Two other jurisdictions-California and Oregon—have in recent months come to the
opposite conclusion, finding that drivers using the Uber software are employees under the law of
those states. These opinions are not persuasive, as they largely ignore the contract, and
misconstrue the actual course of dealings, between the parties. To a significant extent, these
rulings appear to rest on the fact that Uber could not be in business without drivers. But the same
is true of all middlemen. Uber is no more an employer to drivers than is an art gallery to artists.
Just as technological advances have amplified the reach of social networks through applications
like Facebook and Twitter, such advances have also amplified the reach of commercial
relationships through applications like Uber, eBay, StubHub, Airbnb, and Amazon Marketplace.
None of these commercial platforms would be in business without the goods and service providers
who use the platforms, but that does not mean the providers are automatically employees of the
platform company. Modern technology is enabling a rapidly evolving and expanding network of
willing buyers and sellers to open once-restricted markets and efficiently allocate resources. These
platforms are helping people pursue what has always been an important part of the American
dream: to be one’s own boss. The technology is novel and the economic transformation is
important, but the law is straightforward. The transportation providers at issuc¢ here were

independent contractors, not employees, of Uber.
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BACKGROUND

Uber Technologies, Inc. (Uber) develops and markets transportation network software.
The Petitioner, Raiser LLC, is a wholly owned subsidiary of Uber and holds a license to administer
the software in Florida.! Uber’s software consists of two applications that are generally accessed
on smartphones. The “User App” is used by people seeking transportation services (Passengers).
The “Driver App” is used by people who are willing to provide transportation services for a fee
(Drivers). Mr. Darrin McGillis and Ms. Melissa Ewers each at various times utilized Uber’s Driver
App and provided transportation services to Passengers. Subsequently, for different reasons and
at different times, Uber revoked access by Mr. McGillis and Ms. Ewers to the Driver App.?

In Florida, unemployment insurance is known as Reemployment Assistance. Mr. McGillis
filed a claim for Reemployment Assistance on April 6, 2015. Ms. Ewers filed a claim for
Reemployment Assistance effective April 19, 2015. The threshold issue raised by these claims is
whether services performed through the Uber Driver App by Mr. McGillis and Ms. Ewers
constitute employment pursuant to sections 443.036(19), 443.036(21), and 443, 1216, Florida
Statutes.

After investigation, on May 13, 2015, the Department of Revenue, Respondent here, issued
a determination finding Mr. McGillis to be an employee of the Petitioner. Petitioner timely filed
a protest on June 1, 2015. On May 20, 2015, the Department of Revenue issued a determination
finding Ms. Ewers to be an employee of the Petitioner. Petitioner timely filed a protest on June 3,

2015.

! For simplicity, Raiser is referred to in this Final Order by the better-known name, Uber.
2 Mr. Michael Hutton was originally a party to this matter, but at the hearing with the
Special Deputy, Mr. Hutton’s case was severed and continued so that he could hire counsel.
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After due notice to the parties, the DEO Special Deputy held a telephonic hearing on
August 17, 2015, for the consolidated cases. The Petitioner’s Florida General Manager, Mr.
Matthew Gore, appeared and gave testimony for the Petitioner. A Department of Revenue Tax
Auditor Supervisor, Ms. Myra Taylor, appeared and gave testimony for the Respondent. Mr.
McGillis appeared and gave testimony. Ms. Ewers initially appeared but opted not to provide
testimony or participate for the majority of the hearing® After the hearing, Petitioner and Mr.
McGillis submitted proposed findings of fact and conclusions of law.

After a thorough review of the record and all evidence before him, the Special Deputy
issued a Recommended Order on September 30, 2015, recommending reversal of the
determinations in both the McGillis case (No. 0026 2834 68-02) and the Ewers case (No. 0026
2825 90-02). The Special Deputy recommended that both Mr. McGillis and Ms. Ewers should be
classified as independent contractors, not employees. Mr. McGillis filed Exceptions to the
Recommended Order on October 14, 2015. The Petitioner filed Counter Exceptions on October
26,2015. Mr. McGillis filed a Brief in Opposition to Counter Exceptions on October 31, 2015.

STANDARD OF REVIEW

Pursuant to the Florida Administrative Procedure Act, an agency may not reject or modify
the findings of fact in a recommended order unless the agency first determines from a review of
the entire record, and states with particularity in its final order, that the findings of fact were not

based upon competent substantial evidence or that the proceedings on which the findings were

3 Ms. Ewers was fully advised of her right to participate in the hearing. Ms. Ewers stated
to the Special Deputy that rather than participate in the hearing it “would be best[] if you could
just make a decision and leave it at that.” Tr. 49. The Special Deputy explained to her that “the
ultimate outcome of the case, based on other evidence but not from you ... might be that [ would
wind up ... recommending that you be considered an employee of Raiser LLC or Uber, or it might
be that [ recommend that you be considered an independent contractor, given the evidence.” Ms.
Ewers stated that she understood this and “{w]hatever you choose is fine.” Tr. 49-50.
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based did not comply with essential requirements of law. See §120.57(1)(1), Fla. Stat. Absent a
demonstration that the underlying administrative proceeding departed from essential requirements
of law, findings cannot be rejected unless there is no competent substantial evidence from which
the findings could reasonably be inferred. See Prysi v. Dept. of Health, 823 So. 2d 823, 825 (Fla.
1st DCA 2002). In determining whether the record supports challenged findings of fact in accord
with this standard, the agency may not reweigh the evidence or judge the credibility of witnesses,
both tasks being within the sole province of the finder of fact. See Heifetz v. Dept. of Bus.
Regulation, 475 So. 2d 1277, 1281-1283 (Fla. 1st DCA 1985). If the evidence presented in an
administrative hearing supports two inconsistent findings, it is the fact-finder’s role to decide the
issue one way or the other. See id. at 1281,

The Administrative Procedure Act also specifies the manner in which the agency is to
address conclusions of law in a recommended order. In its final order, an agency may reject or
modify the conclusions of law over which it has substantive jurisdiction. When rejecting or
modifying a conclusion of law, the agency must state with particularity its reasons for rejecting or
moditying that conclusion of law and must make a finding that its substituted conclusion of law is
as or more reasonable than that which was rejected or modified. See §120.57(1)(1), Fla. Stat.;
DeWitt v. Sch. Bd. of Sarasota County, 799 So. 2d 322 (Fla. 2nd DCA 2001).

The undersigned has carefully reviewed the record of this case to determine whether the
Special Deputy’s Findings of Fact and Conclusions of Law were supported by the record, whether
the proceedings complied with the essential requirements of the law, and whether the Conclusions

of Law reflect a reasonable application of the law to the facts.
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THE PROCEEDINGS

The Special Deputy conducted a telephonic hearing on August 17, 2015. After careful
review, the undersigned finds that the proceedings conducted by the Special Deputy complied with
the essential requirements of the law.

FACTUAL FINDINGS

The undersigned carefully reviewed the record, the factual findings made by the Special
Deputy in the Recommended Order, and the Exceptions, Counter-Exceptions, and Brief of Mr.
McGillis. There is competent substantial evidence in the record to support each finding of fact in
the Recommended Order. The Findings of Fact set forth in the Recommended Order are hereby
adopted and incorporated as if fully set forth herein.*

LEGAL ANALYSIS

For the reasons that follow, the Special Deputy’s Conclusions of Law reflect a reasonable
application of the law to the facts.
A, Florida Law

As stated in the Recommended Order, for employment to be subject to the Reemployment
Assistance laws in chapter 443, Fiorida Statutes, the work must be performed by “[a]n individual
who, under the usual common-law rules applicable in determining the employer-employee
relationship, is an employee.” § 443.1216(1)(a)2., Fla. Stat. Accordingly, “the Agency [is] limited
to applying only Florida common law in determining the nature of the employment relationship.”

Brayshaw v. Agency for Workforce Innovation, 58 So. 3d 301 , 302 (Fla. 1st DCA 2011).

* References herein to record citations or facts not directly mentioned in the Recommended
Order’s findings do not reject, modify, substitute, or make new findings, but demonstrate that the
Findings of Fact have adequate support in the record.
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The Florida Supreme Court summarized these “usual common-law rules” in Keith v. News
& Sun Sentinel, 667 So. 2d 167 (Fla. 1995).° The Court held that, to determine employment status,
“courts should itially look to the agreement between the parties, if there is one, and honor that
agreement, unless other provisions of the agreement, or the parties’ actual practice, demonstrate
that it is not a valid indicator of status.” 7d. at 171. If “the actual practice of the partiesf] belig[s]
the creation of the status agreed to by the parties, [then] the actual practice and relationship of the
parties should control.” /d. A court must “place special emphasis on the extent of the “free agency’
... in the means and method of performing ... duties.” Id. at 171-72.

The Court held that “this analysis is consistent with the factors set out in the Restatement’
of Law. Id at 172. Those factors are:

(a) the extent of control which, by the agreement, the master may exercise over the

details of the work; (b) whether or not the one employed is engaged in a distinct

occupation or business; (c) the kind of occupation, with reference to whether, in the

locality, the work is usually done under the direction of the employer or by a

specialist without supervision; (d) the skill required in the particular occupation; (¢)

whether the employee or the workman supplies the instrumentalities, tools, and the

place of work for the person doing the work; () the length of time for which the

person is employed; (g) the method of payment, whether by the time or by the job;

(h) whether or not the work is a part of the regular business of the employer; (i)

whether or not the parties believe they are creating the relation of master and

servant; and (j) whether the principal is or is not in business.
Id. at 169 n.1.° The factors are not to be examined and tallied for each side, like runs in a baseball
game, and the Court cautioned that the Restatement analysis should not “routinely be used to

support any resolution of the issue by the factfinder simply because each side of the dispute has

some factors in its favor.” Keith, 667 So. 2d at 172. Rather, priority should be given to the parties’

> The Keith Court relied on and reaffirmed Florida Publishing Company v. Lourcey, 193
So. 847 (Fla. 1940), and Miami Herald Publishing Company v. Kendall, 88 So. 2d 276 (Fla. 1956).

% As the Recommended Order notes, Florida courts have also considered other factors in
determining the status of employment. See Recommended Order 9 49.
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agreement and whether there was “independent control of the manner and method” of work, 7d

at 172. See also id. at 171-72 (court “should place special emphasis on the extent of the ‘free-

agency’ ... in the means and method of performing ... duties”). In other words, of all the factors,

“the right of control as to the mode of doing work is the principal consideration.” VIP Tours of
Orlando v. Dep’t of Labor & Employment Sec., 449 So. 2d 1307, 1309 (Fla. 5th DCA 1984). See

also 4139 Mgmt., Inc. v. Dep’t of Labor & Employment, 763 So. 2d 514, 517 (Fla. 5th DCA 2000)

(“The first element of the ... test, control, is a primary indicator of status.”).

1. The Agreement Is Straightforward and Creates an Independent Contractor
Relationship.

In the instant case, Mr. McGillis and Ms. Ewers—as a condition of accessing the Driver
App—agreed to a scventeen-page “Software Sublicense & Online Service Agreement.”
Recommended Order (“RO”) T 11. The very first line of the agreement provides that the Driver
is “an independent provider of rideshare or P2P transportation services.” Petitioner Ex. 1; Mr.
McGillis Ex. 10. See also id. at 1 (“You are an independent transportation provider...”). More
specifically, under a section entitled “Relationship of the Parties,” the Agreement states:

This agreement is between two co-equal, independent business enterprises that are

separately owned and operated. The Parties intend this Agreement to create the

relationship of principal and independent contractor and not that of employer and
employee. The Parties are not employees, agents, joint venturers or partners of

each other for any purpose. As an independent contractor, you recognize that you

are not entitled to unemployment benefits following termination of the Parties’

relationship.
Id at9.

The Agreement could not be more straightforward: Mr. McGillis and Ms. Ewers entered
into independent-contractor relationships with Uber. Contracts are the bedrock of the American

marketplace, and contract language matters in legal disputes. Although some jurisdictions may

breeze past contract language in determining employment status, in Florida we “initially look to
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the agreement between the parties ... and honor that agreement.” Keith, 667 So. 2d at 171. Here,
the agreement to be honored created an independent-contractor relationship in no uncertain terms,
not an employer-employee relationship.

2. The Actual Practice of the Parties Does not Belie the A greement.

As stated in Keith, it is possible that “the actual practice of the parties” can “beliec the

creation of the status agreed to by the parties,” id., but in this case there is no such indication.

(a) Extent of control over the details of the work

While Uber requires some basic conformity (a car less than ten years old) from users of the
Driver App, the Driver maintains autonomy over the most significant details of the engagement.
Drivers decide when to work and may go long spans without providing services. RO 9 20. When
choosing Passengers, Drivers decide whether to use Uber’s Driver App, some other service, or
their own marketing. RO 9 4.7 Drivers decide what car to use and how to present it. RO 995, 8,
37. Drivers need not display Uber signage in their vehicles. RO 9 11; Petitioner Ex. 1 and Mr.
McGillis Ex. 10, at 3. Drivers are not selected for Jobs based on anything other than distance -
not based on reputation, equity with other Drivers, length of association with Uber, or any other
factor that employers would commonly use in assigning employee work. RO 9 3. Drivers need
not follow Uber’s recommendations on how to receive high ratings from Passengers, on providing

water to Passengers, or even on what to wear while on the job. RO 9.8 Drivers have complete

" Mr. McGillis, for example, testified that he provided services through Uber’s competitor,
Lyft, during the same time period he provided services through Uber. Tr. 289, 291-92.

¥ Uber’s minimal and one-time orientation—short videos that Uber does not confirm are
actually watched, RO ¢ 9—does not indicate substantial control. See 4739 Mgmt., 763 So. 2d at
S17 (“show[ing] ... what was expected ... is not sufficient exercise and control over the details of
the work ... [but] is merely an orientation which would be expected in any job”); Cosmo Pers.
Agency of Fort Lauderdale, Inc. v. Dep’t of Labor & Employment Sec., 407 So. 2d 249, 250 (Fla.
4th DCA 1981) (employment counselors required to take “two weeks’ training without pay” still
deemed independent contractors).
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autonomy over whether to accept a request for service; Uber has no ability to demand that
particular Passengers be serviced by anyone using the Driver App. RO 99 3, 13, 21.° Drivers
decide the speed and the route. RO 17, 30, 31." Drivers independently rate Passengers. RO
22. Drivers have no direct supervisors at Uber and Uber does not directly evaluate performance;
rather, Passengers independently rate Drivers. RO q21-24; Tr. 146. Drivers are not contractually
prohibited from taking cash tips from Passengers without reporting those tips to Uber. RO 9 15.4

As stated in the Recommended Order, “Drivers decide whern, where, and how to accept
and perform Requests through their own entrepreneurial decision making process. ... [Wlhere the

central issue is the act of being available to accept Requests, the control over when and where

? Mr. McGillis testified that he did not accept all requests. Tr. 268; see also McGillis
Exceptions to Recommended Order at 14.

'1f a Passenger complains that a route was indirect or problematic, Uber might provide a
partial refund to the Passenger and withhold that amount from a Driver, but even in that
circumstance a Driver can dispute the withholding—as Mr. McGillis successfully did. RO 9 30-
31.

I Uber does control the price of each trip through the software’s algorithm, and the
Driver’s percentages are set by the Agreement. RO 9 25, 27. These facts, however, are not
enough to vitiate the independent-contractor relationship. Cf. La Grande v. B&L Sers., Inc., 432
So. 2d 1364, 1365 (1st DCA 1983) (finding a taxi cab driver to be an independent contractor even
though driver profits affected by rates set by the dispatch company and subject to change at
company’s discretion); RO 58 (citing cases). Indeed, in any independent-contractor relationship,
there is a set price for services, negotiated by the parties. Here, Uber offers a price and Drivers
are free to accept or reject it. Because fare prices vary with demand, and Drivers can choose when
to work, where to work, and which requests to take, Drivers retain significant control over their
earnings. See 4139 Mgmt., 763 So. 2d at 518 (maids paid “on a per unit basis” and “could decline
the ... request to come in to clean if they so chose”).

Uber also requires that Drivers meet certain minimal qualifications—many required by
law—such as having a valid driver’s license, passing a background check, and maintaining
insurance. RO 9 8. Requiring compliance with these basic conditions is not indicative of a
substantial level of control, but is simply what is necessary to do the work at issue. See La Grande,
432 So. 2d at 1366 (“Governmental regulations do not constitute control or supervision by the
putative employer.”); 4/39 Mgmt., 763 So. 2d at 517 (“An employer does not give up the right to
require a certain standard of performance just because the worker is an independent contractor.”);
VIP Tours of Orlando, 449 So. 2d at 1308 (independent contractor tour guides “paid on a per-tour
basis”).

10
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availability is engaged and released is highly indicative of the type of relationship. This control is
entirely in the Driver’s hands.” RO 9 56. In Mr. McGillis’s own words, he was in charge of his
own process of “trial and error” and “had to spend a lot of time not making money to learn where
to make the money.” Tr. 220-24.

As a matter of common sense, it is hard to imagine many employers who would grant this
level of autonomy to employees—permitting work whenever the employee has a whim to work,
demanding no particular work be done at all even if customers will go unserved, permitting just
about any manner of customer interaction, permitting drivers to offer their own unfettered
assessments of customers, engaging in no direct supervision, requiring only the most minimal
conformity in the basic instrumentality of the job (the car), and permitting work for direct
competitors.

As a matter of Florida law, Uber’s minimal level of control points decidedly in favor of an
independent-contractor status. The “extent of the ‘frec agency’ ... in the means and method of
performing ... duties” is significant. Keith, 667 So. 2d at 171-72. Even if other factors pointed
in a different direction, this “right of control ... is the principal consideration,” VIP Tours of
Orlando, 449 So. 2d at 1309, and thus the most important aspect of the actual practice of the
parities confirms the parties’ agreement as to independent-contractor status.

(b) Who supplies the instrumentalities, tools, and the place of the work

Each party provides instrumentalities necessary for the work at issue. Uber provides the
software platform. RO 49 1-2. Drivers provide their own vehicles, and are free to change vehicles
at their own discretion. RO 495, 37. Mr. McGillis did just that during his relationship with Uber,
believing that purchasing a new SUV would result in better business outcomes for him. RO "

37-38. The other instrumentality necessary to use the Driver App is a smartphone. Although Uber

11
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will rent a smartphone to Drivers, “[m]ost drivers install the software on their own phones.” RO
q10.12

As for place of work, Drivers are free to choose where they work, mcluding only in areas
that offer the best pricing. RO 94 26, 39. Uber’s only ability to shift Drivers to a location is to
change the pricing; it has no ability to demand that Drivers work a specific location. RO 913, 33.

On balance, this factor points toward independent-contractor status. It is always true that
each of the two parties will provide something that permits the work to be done—or else there
would be no basis for a commercial relationship. A house painter is not an employee of a home
owner simply because the home owner provides the walls to be painted.!®> Here, the Driver
provides the main instrumentality for transportation—the car—and chooses the place it will be
used. This is indicative, and at least not contrary to, independent-contractor status. See Jean M.
Light Interviewing Servs., Inc. v. Dep’t of Commerce, 254 So. 2d 411, 412 (Fla. 3d DCA 1971)
(independent-contractor status where market research company provides customer leads and
interviewer provides own telephone and space necessary for interview).

(c) The method of payment, whether by time or job

“The Agreement provides that each accepted Request is considered a separate contractual
engagement.” RO ¥ 13. Drivers receive payment for each ride provided. RO §27. Drivers are
not paid for time they spend waiting for requests, investigating possible markets or routes,

preparing their vehicles, or for any task other than fulfilling a transportation request. RO M 27,

1 In this case, Mr. McGillis used his own smartphone. Tr. 204.

" Mr. McGillis suggests that relative investment is what matters under this factor. Florida
caselaw does not support this assertion, and the assertion makes littie sense. If relative investment
is dispositive, then companies will rarely have independent contractors because they will always
have larger investments in their business relative to individual contractors. Indeed, on this theory,
a home owner could not hire an independent-contractor painter because the home costs more than
the brushes and ladders.

12
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39. Drivers are not paid any type of fringe benefits. Id. These facts are indicative of an
independent-contractor status. La Grande, 432 So. 2d at 1367; VIP Tours of Orlando, 449 So. 2d
at 1308; 4139 Mgmt., 763 So. 2d at 518.'*

(d) The length of time for which the person is engaged

The Agreement specifies that “each accepted Request is a separate contractual
engagement,” RO 9 13. Under that view, the length of time for each engagement is very short.
And it is difficult to consider any other length of time, because “Drivers have no obligation ... to
accept any Request,” RO § 13, “Drivers are free to use the Driver Application whenever they
desire, and as little or often as they desire,” with up to three months of inactivity, RO 120, and
Drivers are paid only for actual time spent transporting Passengers, RO §27. See Jean M. Light
Interviewing Servs., 254 So. 2d at 413 (independent contractor had right to accept or reject
assignments, demonstrating “no continuity in the relationship™); La Grande, 432 So. 2d at 1365.

(e) Whether the principal is in business; whether the work is part of the regular
business of the employer; and whether the employed is engaged in a distinct

occupation

Uber is most certainly in business, and according to the Agreement it “is engaged in the
business of providing lead generation” for transportation services and “does not provide
transportation services.” Petitioner Ex. |1 and Mr. McGillis Ex. 10, at I; ROYY 1-3, 6, 11, 13,

Uber does not own a fleet of vehicles and without users of the Driver App, would not be able to

'* The record contains evidence indicating that Drivers can receive bonuses for reaching
certain milestones and can get guaranteed pay for accepting riders during surge pricing. RO Y33,
But these are exceptions to the general pay structure and without more do not transform this
relationship into an employer-employee status. See, e.g., Sarasota Chamber of Commerce v. Dep 't
of Labor and Employment, 463 So. 2d at 461, 462 (Fla. 2d DCA 1985) (bonus system for
consecutive sales did not indicate employment relationship).

'> Even after deactivation due to three months of mactivity, Drivers can simply reactivate
the account upon request. Tr. 137.

13
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provide transportation services on its own. RO 4 5. Essentially, Uber is a middleman or broker
for transportation services. This is related to and dependent upon provision of transportation
services, but it is not the same thing. A broker is a distinct and common profession in the American
marketplace. See Black’s Law Dictionary 894 (5th ed. 1979) (“Middleman: An agent between
two parties, an intermediary who performs the office of a broker or factor between seller and
buyer....”):  Merriam-Webster  Dictionary, hitp://www.merriam-webster.com/dictionary/
middleman (“Middleman: a person who helps two people or groups to deal with and communicate
with each other when they are not able or willing to do it themselves.”).

It could be argued that these factors are somewhat circular because they turn on whether
the work of the Drivers is categorized as within Uber’s employ. Indeed, it could be argued that,
without users of the Driver App, Uber has no independent service of value. But that is the nature
of the broker or middleman profession. Without a marketplace of sellers and buyers, the broker
has no business. That economic reality does not transform the broker into the seller’s employer,
any more than its transforms the broker into the buyer’s employer. See La Grande, 432 So. 2d
1364; see also Jean M. Light Interviewing Servs., 254 So. 2d 411.

H The kind of occupation, with reference to whether. in the locality, the work
is usually done under the direction of the emplover or by a specialist without

supervision

In Florida, at least one court has found that independent contractors provide transportation
services. La Grande, 432 So. 2d 1364. Tt can be assumed that some taxi companies prefer to have
direct employees. Accordingly, in this case, this factor is neutral and the other factors are far more
important. At the very least, the fact that some transportation services are provided by independent
contractors in Florida suggests that the Agreement between the parties—the most important

issue—is accepted in this field.

14
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{2) The skill required in the particular occupation

To be a Driver for Uber, only basic driving skills are needed. But, as Jjust noted, in Florida,
transportation providers trading in this basic skill can still be independent contractors, see La
Grande, 432 So. 2d 1364, and other occupations requiring ordinary skills can also engage as
independent contractors, see, e.g., 4139 Management, 763 So. 2d at 516 (housekeepers); Delco
Industries, Inc. v. Dep’t of Labor and Employment Sec., 519 So. 2d 1109, 1110 (Fla. 4th DCA
1988) (sales requiring “no great amount of talent or study™); Sarasota Chamber of Commerce, 463
So. 2d at 461 (membership solicitation). This factor does not belie independent-contractor status
1 this case.

(h) Whether the parties believe they are creating the relationship of master and
servant

The litigation position of the parties is obvious: Uber asserts it enters into an independent-
contractor relationship with Drivers, and Mr. McGillis asserts he was an employee. During the
actual relationship, however, record evidence shows that, at the very least, Mr. McGillis accepted
independent-contractor status. He twice accepted the terms of the Agreement that plainly stated
this relationship, RO 9911, 12, 44, and for federal income-tax purposes he represented his earnings
from Uber as those of an independent contractor, RO 9 29; Tr. 241, 247.' The parties’ actual
practice points in favor of an independent-contractor status. See 4739 Mgmt., 763 So. 2d at 518.

& koo
Most, if not all, of the Restatement factors support, rather than belie, the independent-

contractor status agreed to by the parties. The most important factor-—control over the details of

'® Mr. McGillis was already familiar with IRS Form 1099. He filed his earnings as a notary
using this form because, according to his testimony, when he works as a notary “I'm acting as self-
employed.” RO Y 40; Tr. 293.
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the work—points decidedly in favor of independent-contractor status. The Recommended Order
properly concluded that under Florida law Mr. McGillis and Ms. Ewers were independent
contractors.

3. Prior Precedent Supports this Decision.

The Department’s conclusion here is firmly supported by a case cited in the Recommended
Order, La Grande, 432 So. 2d 1364. In La Grande, the court determined that a taxicab driver was
an independent contractor and not employee of a taxicab company. The court explained that “[t]he
relationship of employer and employee requires control and direction by the employer over the
actual conduct of the employee. This exercise of control over the person as well as the performance
of the work to the extent of prescribing the manner in which the work shall be executed and to the
method and details by which the desired result is to be accomplished, is the feature that
distinguishes an independent contractor from a servant.” Id, at 1367-68. The court found that
“there was not a degree of control exercised by [the taxicab company| as would pierce the
independent contractor status contemplated by the parties in their taxicab service agreement.” /d
at 1368.

The factual similarities between La Grande and the instant case are striking. As here, the
contract “disclaimfed] any relationship of employer/employee ... and characterized [the]
relationship as ‘that of seller/buyer, the buyer being an independent person engaged in the business
of driving taxicabs.”” Id. at 1366. As here, the driver “was not required to respond to the
dispatcher’s calls and was free to operate independently of the dispatcher.” Id. at 1367. As here,
“drrvers operating under this kind of agreement determined for themselves the days they would
work as well as the hours of the day.” Id. As here, driver profits were affected by a rate schedule

provided by the company and subject to change at the company’s discretion. Id. at 1366. As here,
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the company “provided ... no fringe benefits of the kind usually found in an employment
relationship.” /d. at 1367. Indeed, the main factual difference between La Grande and this case
(other than the technology platform), is that the company in La Grande had greater control over
the drivers than Uber has over its drivers: there the company owned all the vehicles, maintained
them, and required that they be stored in its facility each night. /4. at 1366. If the actual course of
dealing of the parties in La Grande was sufficient to maintain independent-contractor status, there
is no question that the course of dealing here yields the same legal result.'”

B. Recent Decisions Qutside of Florida

Although not controlling under Florida law, it is worth commenting on the analysis of two
jurisdictions—California and Oregon—that have found the Uber-driver relationship to be one of
employer-employee. These analyses are not persuasive, not only because the law of those
jurisdictions might differ, but because they seem to misconstrue the nature of the Uber-driver
relationship.

The Labor Commissioner of California, earlier this year, held that a driver using Uber’s

application was an employee under California law. See Berwick v. Uber Tech., Inc., Case No. 11-

17 Other precedent is also supportive of the conclusion here. See, e.g., Sarasota Chamber
of Commerce, 463 So. 2d at 461-63 (salespersons deemed independent contractors where “there is
no meaningful supervision of the ... work,” “[t]hey set their own schedules and contact ...
prospects as they please,” the contracting company provided only “examples” of how to perform
the work but did not require adherence, and the salespersons could “dress in whatever fashion they
desire”); Delco Indus., 519 So. 2d at 1110-11 (salespersons paid on a weekly basis were
independent contractors where they “could work as many or as few hours as they wish and could
come and go at will” and could work for competitors).

In Bowdoin v. Anchor Cab, 643 So. 2d 42 (Fla. 1st DCA 1994), the court held that taxi
drivers were employees of the taxi company. In that case, however, the company not only set
maximum fares but also prohibited drivers from working for competitors or soltciting fares from
competing dispatch companies. That combination deprived drivers of the free agency necessary
for an independent contractor. Here, however, Drivers are at all times free to solicit fares from
any other source they choose. Additionally, in Bowdoin, the company supplied all of the
instrumentalities of the work, unlike the situation here.
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46739, Order of the Labor Commissioner (June 16, 2015). The California Labor Commissioner
relied on a California appellate case in which a taxicab driver was found to be an employee of a
taxicab company. See id. at 7 {citing Yellow Cab Coop. v. Workers Comp. Appeals Bd., 226 Cal.
App. 3d 1288 (1991). Berwick stated that, under California law, ‘“the overriding factor is that the
persons performing the work are not engaged in occupations or businesses distinct from that of”
the company. /d.!® The California Labor Commissioner thus reasoned: “[Uber is] in business to
provide transportation services to passengers. Plaintiff did the actual transporting of those
passengers. Without drivers such as Plaintiff, Defendants’ business would not exist.” Berwick
Order at 8.

It seems to this Department, also with jurisdiction over a state’s labor law, that overreliance
on that single factor—line of work—is not consistent with Florida law, which looks first to the
agreement and honors that agreement if the course of dealing does not belie it. California’s
position also seems inconsistent with the Restatement’s view that multiple factors must be
considered and that if any single factor is “overriding” it is “the right of control as to the mode of
doing the work.” FIP Tours of Orlando, 449 So. 2d at 1309,

Moreover, the reasoning of the California Labor Commissioner—*“[Uber is] in business to
provide transportation services to passengers ... [and] [wlithout drivers such as Plaintift,
Defendants” business would not exist™—proves far too much.!® For at least hundreds of years,

people have made money by bringing willing buyers and sellers together. They arc called

'® The Berwick order references Yellow Cab as the source of this quotation, but the language
does not appear in Yellow Cab. The language appears to come from JKH Enterprises, Inc. v. Dep’t
of Indus. Relations, 142 Cal. App. 4™ 1046, 1054 (2006), which itself erroneously attributes this
language to Yellow Cab.

1 As noted above, it is equally true that without passengers Uber’s business would not
exist. And, like drivers, passengers must agree to certain restrictions that indicate some level of
control by Uber. Surely no one would suggest passengers are employees of Uber.
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middlemen or brokers. Sometimes middlemen even provide specific platforms for that service,
such as a physical location. Everyday examples include flea markets, art galleries, street fairs,
food truck festivals, and gun shows. The vendors at these events use the common platform because
it attracts customers, and typically they must agree to some standard conditions (e.g., size of a
booth, operating hours, noise restrictions, clean-up routine), but no one thinks of the vendors as
employees of the platform provider. Technological advances like the Internet and smartphones
have provided new platforms for middlemen, and new services abound—Ilike eBay, StubHub,
Expedia, Amazon Marketplace, and Airbnb. None of these would be in business without the sellers
who use the platform, but that does not mean the sellers are automatically employees of the
platform company.

The Internet and the smartphones that can now access it are transformative tools, and
creative entrepreneurs are finding new uses for them every day. People are being connected in
ways undreamed of just a decade ago. This is as true for business relationships (through software
like Uber) as it is for social relationships (through software like Facebook). Many more people
have access to, and a voice in, markets that may once have been closed or restricted.?’ Just as
many more people can now publish their own thoughts to a vast audience, many more people can
now offer their services or hawk their wares to a vast consumer base. This is economic progress
based on new technology, but the law’s foundational principles are equipped to handle these
changes. We need not break new legal ground or upend economic progress by transforming
middlemen into employers.

The Commissioner of the Oregon Bureau of Labor and Industries recently issued an

“advisory opinion” concluding, like California, that “[u]nder Oregon law ... Uber drivers are

*® The taxi industry is one example.
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employees.” Oregon Bureau of Labor and Industries, Advisory Opinion re The Employment
Status of Uber Drivers (Oct. 14, 2015) at 4.2! For reasons already stated, and on the facts of a
developed record in an actual case, the Florida Department of Economic Opportunity disagrees
with the conclusions of that advisory opinion in so far as they could be persuasive in analyzing
Florida law.

It is noteworthy that the Oregon Commissioner’s advisory opinion seems to have been
animated by the assertion that, across the country, “workers are increasingly performing work in
circumstances that appear to be outside of traditional employment arrangements. This trend has
raised concerns that employees are being improperly classified as independent contractors....” Id.
at 1. Certainly, if businesses are misclassifying workers for any purpose, state and federal labor
authorities should rectify those cases. But, as noted above, the real shift in our economy is that
technology is allowing hundreds of thousands of people to go into business for themselves. Those
in business for themselves may not have the same guarantees and benefits of those in the employ
of others, but there are many other benefits of being your own boss. This is probably why such
status has long been part of the American dream. Technological advances are opening up that
dream to many more people, and we should not malign (or, perhaps, misclassify) that trend as

worker misclassification.??

*! Available at http://www.oregon.gov/boli/SiteAssets/pages/press/101415%2 0Advisory
%200pinion%200n%20the%20Employment%20Status%200f%20Uber%20Drivers.pdf,

22 The Oregon advisory opinion cites the U.S. Department of Labor, Wage and Hour
Division, Administrator’s Interpretation No. 2015-1 (July 15, 2015). In that document, the
Administrator likewise asserts that “[m]isclassification of employees as independent contractors
is found in an increasing number of workplaces in the United States, in part reflecting larger
restructuring of business organizations.” Id. at 1. Again, to the extent misclassification is
occurring, labor authorities and courts (and hopefully the businesses themselves) should rectify it.
To the extent, however, more people are going into business for themselves because technolo gy 1s
making it possible, that is a trend for the market to dictate, rather than one to be stifled by novel
and tortured applications of federal or state law.
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sk

After careful review, the undersigned finds that the Recommended Order properly applies
Florida law. The Recommended Order correctly determines that the relationship between
Petitioner and Mr. McGillis and Petitioner and Ms. Ewers was that of independent contractor. In
light of the above discussion, the undersigned hereby adopts the conclusions of law set forth in the

Recommended Order as if they were fully set forth herein.?

In any event, the Labor Department document is an administrative interpretation of the
“Application of the Fair Labor Standards Act’s ‘Suffer or Permit’ Standard in the Identification of
Employees Who Are Misclassified as Independent Contractors.” As noted in the document, the
Fair Labor Standards Act’s “economic reality” test is different from, and of “a broader scope”
than, traditional common law, the latter of which controls the instant Florida case. But it should
be noted that even under the factors spelled out in that document—many of which are similar to
the Restatement factors—the relationship here still appears to be one of independent contractor.
As noted in the Labor Department document, “[u]ltimately, the goal is ... to determine whether
the worker is economically dependent on the employer (and thus its employee) or is really in
business for him or herself (and thus its independent contractor).” Id. at 2. As explained above,
Uber drivers have substantial autonomy and do appear to be in business for themselves. That is
the “economic reality” of the relationship.

#* With respect to the Recommended Order’s Conclusions of Law, the undersigned’s
obligation is to determine whether they are a reasonable application of applicable law to the
Findings of Fact. The analysis above demonstrates the undersigned’s conclusion that the
Recommended Order’s Conclusions of Law are, indeed, reasonable. To the extent, however, that
any court finds that the above legal analysis is inconsistent with, or modifies, any conclusion of
law in the Recommended Order, the undersigned finds that, for the reasons stated with particularity
above, the statements herein are as or more reasonable than those modified.
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RULINGS ON MR. MCGILLIS’S EXCEPTIONS TO THE RECOMMENDED ORDER

Mr. MeGillis filed Exceptions to the Recommended Order. For the reasons stated below,

each of these exceptions is denied.

A. Exception 1, page 2: “Never Signed, Received or Seen any Employment
Contract”

In this exception, Mr. McGillis appears to challenge Paragraph 11 of the Recommended
Order, which finds that all Drivers must agree to the terms and conditions of the Petitioner’s
“Rasier Software Sublicense & Online Agreement” (“Agreement”) in order to use the Driver App.
Mr. McGillis argues that he never so agreed.

The Recommended Order states that Drivers must agree to the terms and conditions of the
Agreement in order to use the Driver App. RO 11. This finding was supported by the undisputed
testimony of Petitioner’s Florida General Manager, who testified that all Drivers must agree—
through electronic signature-—to the terms and conditions of the Agreement in order to access and
use the Driver App.

Although Mr. McGillis now claims he never saw the Agreement, at the hearing he testified
that he could not remember whether he consented to the Agreement by pressing the “agree” button
when it appeared in the App. See Tr. 296-97. Given that the Petitioner’s Florida General Manager
testified that the Driver App cannot be accessed without accepting the terms of the Agreement, Tr.
333, that it is undisputed that Mr. McGillis twice registered for and then used the Driver App, Tr.
289, and that Petitioner’s General Manager testified that Uber had an electronic record of Mr.

McGillis’s acceptance, Tr. 333, it was reasonable for the Special Deputy to conclude that Mr.
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Mc(illis had clicked the “agree” button. The finding in Paragraph 11 is supported by competent
substantial evidence.?*

Mr. McGillis’s exception—“Never Signed, Received or Seen any Employment
Contract”™—is DENIED.

B. Exception 2, page 5: “Contradictions Over Firing”

In this exception, Mr. McGillis disputes the purported reasons Uber revoked his access to
the Driver App. These facts are irrelevant to the question at issue; they would become relevant
only if Mr. McGillis was an employee and could thus file a claim for Reemployment Assistance.
Accordingly, the specific details surrounding the reason for the revocation of Mr. McGillis’s
access to the Driver App are not addressed in the Recommended Order. The only reference to Mr.
McGillis’s revocation is in Paragraph 41 of the Recommended Order, which states: “[T]he Joined
Party McGillis filed a claim for reemployment assistance benefits on April 6, 2015, after his
account was deactivated in connection with an incident where the Petitioner believed that the
Joined Party McGillis had violated the Petitioner’s privacy policy.” This finding is supported by
competent substantial evidence.

Mr. McGillis’s exception “Contradictions Over Firing” is DENIED.

C. Exception 3, page 8: “Rasier LL.C d/b/a/ UBER — Control Over Illegal Airport
Drop Off’s”

In this exception, Mr. McGillis argues that the Petitioner has “total control over the drivers
picking up and dropping off at airports in South Florida.” To the extent that Mr. McGillis is taking

¢xception to Paragraph 34 of the Recommended Order, which finds that Petitioner sent out a

** Moreover, at the hearing, Mr. McGillis’s counsel submitted, and relied on, the
Agreement, so Mr. McGillis should not now be heard to disclaim the very evidence he introduced
and relied upon.
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message giving advice to Drivers on ways to unobtrusively pick up riders at the Miami
International Airport and thereby avoid a traffic citation, Paragraph 34 is supported by competent
substantial evidence. To the extent that Mr. McGillis is referencing this finding—or the finding
that Petitioner handled potential citations of Drivers at the Miami airport, RO ¥ 34—as evidence
of the Petitioner’s control over the Drivers, this fact by itself, or taken together with other facts, is
not enough to lead to a conclusion of law that is as or more reasonable than the conclusion of law
that the relationship between Petitioner and Mr. McGillis was that of an independent contractor.
As explained above, Drivers exercise substantial control over the details of the work.

Mr. McGillis’s exception “Rasier LLC d/b/a/ UBER - Control Over Illegal Airport Drop
Off’s” 1s DENIED.

D. Exception 4, page 12: “The Petitioner, Rasier LLC, committed perjury”

In this exception, Mr. McGillis appears to dispute Mr. Gore’s testimony that Petitioner has
over 10,000 Drivers in Florida. Mr. McGillis argues that Petitioner had previously not disclosed
this figure on a form provided to the Department of Revenue. The number of Drivers, however,
is not addressed in the Recommended Order. To the extent that Mr. McGillis is asserting that this
issue speaks to Petitioner’s credibility, the Special Deputy is tasked with judging the credibility of
witnesses. See Heifetz, 475 So. 2d at 1281-1282.2°

Mr. McGillis’s exception “The Petitioner, Rasier LLC, committed perjury” is DENIED.

E. Exception S, page 14: “Rehired by Rasier LLC, d/b/a Uber”

In this exception, Mr. McGillis comments on the facts surrounding the new account he

created after Uber deactivated his first account. Paragraph 44 of the Recommended Order states

2> Moreover, Mr. McGillis, in his Proposed Finding of Fact 9 2, endorsed Mr. Gore’s
testimony on this very point, so he should not be heard to take exception to his own proposed
finding.
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that Mr. McGillis created a new Driver account in May or June 2015, and that Petitioner soon after
deactivated that account. To the extent that Mr. McGillis is taking exception to Paragraph 44, it
is supported by competent substantial evidence.

Mr. McGillis’s exception “Rehired by Rasier LLC, d/b/a Uber” is DENIED.
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ORDER
Based on the foregoing and having carefully considered the Exceptions, Counter
Exceptions, Brief in Opposition to the Counter Exceptions, the Recommended Order, and the
record of this case, I hereby find that the proceedings conducted by the Special Deputy complied
with the essential requirements of the law. I also find there is competent substantial evidence in
the record to support each finding of fact stated in the Recommended Order. Finally, I find that
the Conclusions of Law in the Recommended Order reflect a reasonable application of the law to
the facts, and to the extent the preceding discussion is deemed inconsistent with, or to modify, any
conclusion of law in the Recommended Order, the undersigned finds that, for the reasons stated
with particularity above, the statements herein are as or more reasonable than those modified. A
copy of the Recommended Order is attached as Exhibit A and is incorporated by reference as if
fully set forth herein.
Therefore, it is ORDERED that 1) the determination dated May 13, 2015, in case 0026
2834 68-02 and 2) the determination dated May 20, 2015 in case 0026 2825 90-02 are REVERSED

and this FINAL ORDER is hereby ADOPTED.
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JUDICTAL REVIEW

Any request for judicial review must be initiated within 30 days of the date the Order was
filed. Judicial review is commenced by filing one copy of a Notice of Appeal with the
DEPARTMENT OF ECONOMIC OPPORTUNITY at the address shown at the top of this Order
and a second copy, with filing fees prescribed by law, with the appropriate District Court of
Appeal. It is the responsibility of the party appealing to the Court to prepare a transcript of the
record. If no court reporter was at the hearing, the transcript must be prepared from a copy of the

Special Deputy’s hearing recording, which may be requested from the Office of Appeals.

Cualquier solicitud para revision judicial debe ser iniciada dentro de los 30 dias a partir de
la fecha en que la Orden fue registrada. La revision judicial se comienza al registrar una copia de
un Aviso de Apelacion con la Agencia para la Innovacion de 1a Fuerza Laboral [DEPARTMENT
OF ECONOMIC OPPORTUNITY] en la direccién que aparece en la parte superior de este Orden
y una segunda copia, con los honorarios de registro prescritos por la ley, con el Tribunal Distrital
de Apelaciones pertinente. Es la responsabilidad de la parte apelando al tribunal ia de preparar una
transcripcion del registro. Si en la audiencia no se encontraba ningiin estenégrafo registrado en los
tribunales, la transcripcion debe ser preparada de una copia de la grabacién de la audiencia del

Delegado Especial [Special Deputy], la cual puede ser solicitada de 1a Oficina de Apelaciones.

Nenpot demann pou yon revizyon jiridik fét pou | kémanse lan yon perydd 30 jou apati de
dat ke Lod la te depoze a. Revizyon jiridik la komanse avék depo yon kopi yon Avi Dapél ki voye
bay DEPARTMENT OF ECONOMIC OPPORTUNITY lan nan adrés ki paret piwo a, lan tét Lod
sa a ¢ yon dezyem kopi, avék fré depo ki preskri pa lalwa, bay Kou Dapél Distrik apwopriye a. Se

responsabilite pati k ap prezante apél la bay Tribinal la pou 1 prepare yon kopi dosye a. Si pa te
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gen yon stenograf lan seyans lan, kopi a fét pou | prepare apati de kopi anrejistreman seyans lan

ke Adjwen Spesyal la te f& a, e ke w ka mande Biwo Dapél la voye pou ou.
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DONE and ORDERED at Tallahassee, Florida, this }J day of December, 2015.

Jesse Panuccio,
Executive Director,

FLORIDA DEPARTMENT OF ECONOMIC
OPPORTUNITY

FILED ON THIS DATE PURSUANT TO § 120.52,
FLORIDA STATUTES, WITH THE DESIGNATED
DEPARTMENT CLERK, RECEIPT OF WHICH IS
HEREBY ACKNOWLEDGED.

Swla%m 1.2 .| C

DEPUTY CLERK DATE

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that true and correct copies of the foregoing Final Order have
been furnished to the persons listed below in the manner described, on the 3% day of

December, 2015.

SHANEDRA Y. BARNES, Special Deputy Clerk
DEPARTMENT OF ECONOMIC
OPPORTUNITY

Reemployment Assistance Appeals

PO BOX 5250

TALLAHASSEE FL 32399-5250
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By U.S. Mail:
Copies mailed to:
Petiticner
Respondent
Joined Party FLORIDA DEPARTMENT OF REVENUE
ATTN: DRENEA YORK
Petitioner Representative: 4230 LAFAYETTE STREET
LITTLER MENDELSON, PC SUITE D
ATTN: COURTNEY B. WILSON MARIANNA FL 32446
333 SE 2ND AVE STE 2700
MIAMI FL 33131
Joined Part FLORIDA DEPARTMENT OF RVENUE
y: ’
MELISSA EWERS ATTN: DIANNE AYERS
8307 ANGLERS POINT DR PO BOX 6417
TEMPLE TERRACE FL 33637 TALLAHASSEE FL 32314
Joined Party:
DARRIN E MCGILLIS
22205 SW 103RP AVE
CUTLER BAY FL 33190

Joined Party Mc Gillis Representatives:
SUGARMAN & SUSSKIND

ATTN: NOAH WARMAN or MICHAEL
GILLMAN

100 MIRACLE MILE STE 300

CORAL GABLES FL 33134

LICHTEN & LISS-RIORDAN, PC
ATTN: SHANNON LISS-RIORDAN
729 BOYLSTON ST, STE 2000
BOSTON MA 02116

State of Florida
DEPARTMENT OF ECONOMIC OPPORTUNITY

¢/0 Department of Revenue
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DEPARTMENT OF ECONOMIC OPPORTUNITY
Reemployment Assistance Appeals
PO BOX 5250
TALLAHASSEE FL 32399-5250

PETITIONER: EXHIBIT A
Employer Account No. - 3288327
RASIER LLC
1455 MARKET ST FL 4
SAN FRANCISCO CA 94103-1355
PROTEST OF LIABILITY

|
|
|
!
|
|
; DOCKET NQO. 0026 2825 90-02 Ewers
i 0026 2834 68-02 McGillis
' 0026 2850 33-02 Hutton (PP)
RESPONDENT: !
State of Florida I
DEPARTMENT OF ECONOMIC |
OPPORTUNITY [
c/c Department of Revenue i

RECOMMENDED ORDER OF SPECIAL DEPUTY

TO: Magnus Hines
RA Appeals Manager,
Reemployment Assistance Program
DEPARTMENT OF ECONOMIC OPPORTUNITY

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the
Respondent’s determination dated May 20, 2015 [Ewers]; May 13, 2015 [McGillis); May 15, 2015
[Hutton].

After due notice to the parties, a telephone hearing was held on August 17, 2015 on three consolidated
cases. One of the cases was severed, and a continuance granted, so the Joined Party Hutton could obtain
the setvices of counsel. For the two remaining cases, the Florida General Manager appeared and gave
testimony for the Petitioner, represented by counsel; the Joined Party Ewers appeared, but declined to fully
participate in the hearing; the Joined Party McGillis appeared and testified, represented by counsel and co-
counsel; A Tax Auditor Supervisor appeared and testified for the Respondent. Proposed findings of fact or
conclusions of law were received from the Petitioner and from the Joined Party McGillis. The record of
the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith

transmitted,

Issue: Whether services performed for the Petitioner by the Joined Party constitute employment pursuant
to §443.036(19); 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:

1. Uber Technologies, Inc. (Uber) develops and markets transportation network software. The Petitioner,
Raiser LLC, is 2 wholly owned subsidiary of Uber and holds a license to administer the software in Florida,

2, Uber’s software consists of two applications that are generally accessed on smartphones, a “User
Application” used by people seeking transportation services (Users) and a “Driver Application” used by

people who are willing to provide transportation services (Drivers),
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3.

10.

11,

12,
13.

15.

16.
17.

2o0f¢

When a User submits a request for on-demand transportation services (Request) through the User
Application, the sofiware determines which Driver is closest to the User and forwards the Request to that
Driver. Users cannot request a particular Driver. If the Driver wishes to accept, an accept button on the
screen is pressed and the Driver is given further information to carry out the Request. If 2 Driver does not
wish to accept, the Driver does nothing and the Request is directed to the next nearest Driver.

Drivers may be associated with competing transportation network companies, but not while actively using
the Driver Application. Drivers can switch as frequently as they wish between the Driver Application, a

competitor’s application, or some other task.

Drivers supply their own vehicles and are required to use a vehicle that is no more than 10 years old. The
Petitioner does not cwn any vehicles in Florida.

The Petitioner advertises different products. The products are distinguished primarily by the type of vehicle
that will transport the passenger(s). The basic product is called uberX. There are two premium products
which charge more, uberXL, which uses larger vehicles (and which can therefore transport small groups} and

uberSELECT, which uses luxury vehicles.

The Petitioner advertises for the Driver Application in a variety of ways, including posting advertisements in
the jobs section of Craigslist.com. These advertisements often announce a rate of pay, for example,
“$750/week or more!”; “Make up to $1,000/wk driving”; or “Earn hundreds more for referring drivers to
Uber!” The advertisements include phrases such as, “Be your own boss!” Some advertiscments refer to

Drivers as independent contractors.

Drivers must provide the Petitioner information about the Driver’s vehicle, insurance, registration, driver’s
license, and other personal information in order to gain access to the Driver Application. Drivers must also
agree to a background check.

The Petitioner provides new Drivers with orientation videos. These orientation videos contain
recommendations about the process of picking up a User; how to receive high ratings from Users, such as by
providing water; and what to wear while providing services. Drivers must play the videos to completion;
however, the Petitioner does not verify whether a Driver has actually watched the videos and does not require
Drivers to accept the recommendations contained within them.

The Petitioner sends Drivers a link to download the Driver Application. Most Drivers install the software on
their own phones. However, Drivers may obtain a phone from the Petitioner with the Driver Application
already installed. Drivers must pay a deposit and a weekly fee in order to receive a phone from the Petitioner.

Drivers must agree to the terms and conditions of the “Rasier Software Sublicense & Online Agreement”
{Agreement) in order to use the Driver Application. The Agreement is approximately seventeen pages when
printed in an ordinary typeface and size. The Agreement appears in a reading window which the reader can
then scroll throngh and then indicate consent by pressing an onscreen “1 agree” button. It is possible to press
the *I agree” button without reading the entire Agreement.

The Agrecment specifies that Drivers are independent contractors and not an employees.

The Agreement provides that each accepted Request is considered a separate contractual engagement; that
Drivers are entitled to accept, reject, and select Requests as they see fit; that Drivers have no obligation to
Petitioner to accept any Request; and that once a Request is accepted the Driver must perform the Request in

accordance with the User’s specifications.

. The Agreement contemplates that the Driver may have employees, but specifies that no one other than the

Driver is allowed to login to the Driver Application with the Driver’s credentials. The Driver cannot sit in
the passenger seat while someone else is actually driving to perform the Request.
The Agreement requires the Driver to acknowledge that there is no tipping for fulfilling Requests and that

Uber may even advertise that there is no tipping. However, Petitioner does not prohibit Drivers from
receiving a tip in cash directly from a User. At least some Drivers believe that they are prohibited from

receiving tips.
The Agreement prohibits a Driver from diverting business from the Petitioner’s platform to a competitor,

The Agreement contains a list of items that constitute a material breach, including “intentionally taking an
indirect route to the User’s specified destination.”
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18.
19,
20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

31.

32,

The Petitioner supplies additional insurance coverage for commercial operation of the vehicie.

The Petitioner processes payment to Drivers weekly, by direct deposit.

Drivers are free to use the Driver Application whenever they desire, and as little or as often as they desire.
However, a Driver’s account may be deactivated after 180 consecutive days of inactivity.

There is no penalty imposed on a Driver if a particular Request is declined, but if the Driver declines several
requests a message may be sent advising the Driver to log out of the Driver Application. If a Driver's
acceptance rate is persistently below a specified level, such as 80%, the Driver’s account may be deactivated.

At the end of a Request, the User is asked to rate the Driver and the Driver is asked to rate the User. The
Driver Application will not display new Requests unti! the Driver rates the User. The rating system is simple:
one to five stars, with five stars being the best. Users can enter comments in addition to the star rating, but
often they do not, The Petitioner does not suggest criteria by which Users should rate Drivers, The Petitioner

does not inquire into the reason for a rating.

If'a Driver’s overall rating falls below the specified level set by the general manager in a given region, the
Driver receives a warning that the Petitioner will deactivate the Driver’s account if low ratings persist. In
South Florida the specified level is 4.6 out of 5 stars.

A Driver with a rating that the Petitioner considers unacceptably low is given an opportunity te improve.
The Petitioner does not direct how the improvement is to come about. If no improvement is seen, the Driver’s
account is suspended. If the Driver shows evidence of having gone through a driver improvement course,

-the Driver’s account may be reactivated.

Users are charged a fee according to a proprietary algorithm. Variables include a minimum base fee, with
charges for mileage and time spent in transit, along with a multiplier based on supply and demand in a
particular location at a particular time, When a muitiplier greater than 1 is in effect, the resulting charge is
called surge pricing. Drivers logged into the Driver Application can see a map that shows areas where surge
pricing is in effect,
Drivers can, and do, travel to areas where surge pricing is in effect. Surge pricing is recalculated frequently,
It is sometimes the case that by the time a Driver reaches a surge pricing area, enough Drivers have arrived
to end surge pricing.
Drivers receive a percentage of the amount charged to the User. ‘| 'he Petitioner publishes a fee schedule from
time to time. The Petitioner casts the payment as a payment by the Driver to the Petitioner:

In exchange for your access to and use of the Software and Service, including the right to receive

the Requests, you agree to pay to the Company a fee for each Request accepted, in the amount of

20% of uberX and 28% for uberXL and uberSELECT of the total fare minus the §1 Safe Rides

Fee, calculated pursuant to the rate schedule below.
A chart jn the Agreement shows charges for base fare, per mile, per minute, the Safe Rides Fee, minimum
fare, and cancellation fee. The Safe Rides Fee pays the cost of the commercial insurance maintained by the

Petitioner and background checks,

The Petitioner does not provide any Drivers with fringe benefits, such as medical insurance, vacation pay, or
retirement pay,

After the end of the year, the Petitioner sends Drivers a 1099 form seiting out the amounts paid to the Driver
for the year.

Because of the GPS function on the smartphones that Drivers use, the Petitioner can track the route that was
taken. If a User complains about an inefficient ride, the Petitioner can begin an inquiry. If it appears that the
complamt is valid, the commission to the Driver can be reduced. If the driver is able to show that there was
a good reason for an indirect route there is no adverse consequence to the driver.

When the Joined Party McGillis faced an inquiry about a route he had taken, he was able to satisfy the inquiry
by noting that due to street blockages, it was quicker to take a longer route. The explanation was accepted
and a partial commission initially withheld was fully paid.

If a User causes damage to a Driver’s vehicle (e.g., spilled food), and if the driver immediately sends

documentation about it to the Petitioner, the Petitioner calculates a damage payment. The damage payment
is issued separately and often before the regular weekly commission payment. If a Driver cleans up a spill or
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35.

36.
37.

38.

39.

4,

4l.

42.
43.

44,

has a spill cleaned up professionally before notifying the Petitioner, no damage fee is paid. Users are charged
a fee when the Petitioner sends a damage payment 1o the Driver. This process can also be used when there is
an accident. The User can be charged a “clean-up fee” if the User is considered to be responsible for external

damage to a Driver’s vehicle.

When the Petitioner anticipates that there will be great demand, it will send messages to Drivers advising
that there is an opportunity for high earnings, The opportunity will often be stated in the form of a guaranteed
level of hourly earnings, so long as the Driver has accepted a certain number of assignments and has remained
logged in for a sufficient time. In many instances the fees that Drivers earn from accepting Requests in the’
specified time and area will exceed the guaranteed rate. However, there are instances where a Driver will
meet all of the qualifying conditions and the Petitioner will have to pay an additional amount in order to bring
the fee level up to the guarantee, Sometimes, instead of guaranteeing that earnings will meet a specified per
hour rate, the Petitioner will set a minimum charge per Request. On other occasions prizes of various kinds
will be offered to the Drivers who accept the most Requests,

From time to time the Petitioner sends out messages to Drivers giving advice about certain issues, For
example, when the Miami International Airport began issuing traffic citations to Drivers on its premises, the
Petitioner sent out a message giving advice about ways to pick up riders unobtrusively, with suggestions such
as not to display the smartphone on the dashboard, parking in a lane other than the one right next to the
terminal curb, and having the User sit in the front seat. The Petitioner advised that it would reimburse the

cost of the ticket, if certain procedures were followed.

The Petitioner sponsors messages to Drivers about new vehicle financing offered by or through local car
dealers. Drivers who buy a new vehicle after signing up with the Petitioner are not required to use the
sponsoring car dealer. The Joined Party McGillis did not, when he bought a new vehicle in January 2015,
after having driven for the Petitioner starting in October 2014.

Many of the messages that the Petitioner sends to Drivers include references to the Agreement.

In January 2015, approximately three months after first accepting Requests through the Driver Application,
the Joined Party McGillis purchased an SUV that could seat multiple people so that he could earn higher fees
from uberXL. He had no need for such a vehicle for purely personal use. With interest charges, the Joined
Party McGillis invested approximately $50,000 in this vehicle.

After purchase of the larger vehicle, the Joined Party McGillis experimented with product arrangements. He
would get more Requests if he was logged in to both uberX and uberXL, but since the SUV had lower gas
mileage than his former vehicle, his relative expenses for uberX referrrals made those financially unattractive.
Accordingly, he would sign in for uberXL alone. He would receive fewer Requests, but he would know that

each trip would pay at the higher rate,

The Joined Party McGillis experimented with where and when ke would use the Driver Application. He
spent time investigating the best locations. His time and his expenses for gas while investigating were not
reimbursed.

Prior to his association with the Petitioner, the Joined Party McGillis had experience in two unrelated fields,
one as a freelance notary signing agent, attending meetings where mortgage refinancing documents were
being executed, and as a certified process server. Once the Joined Party began accepting referrals from the
Petitioner, he stopped engaging in those cther activities, because it was more profitable to spend his time as
a Driver.

The Joined Party McGillis filed a claim for reemployment assistance benefits on April 6, 2015, after his
account was deactivated in connection with an incident where the Petiticner believed that the Joined Party
Mc(Gillis had violated the Petitioner’s privacy policy.

The Joined Party Ewers filed a claim for reemployment assistance benefits effective April 19, 2015.
Afler-investigation, DOR issued determinations with respect to both Joined Parties finding each one to be an
employee, not an independent contractor.

The Joined Party McGillis applied to work with the Petitioner in May or Tune 2015 under a new account.
The application was initially accepted through the Petitioner’s automated system, In July 2015, the Joined
Party MeGillis received Requests from both the Petitioner’s Driver Application and the application of a
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competing transportation network company at the same time. When officials of the Petitioner learned that
the Joined Party McGillis was once again using the Driver Application, the new account was deactivated.

Conclusions of Law;

45.

46,

47.

48.

49,

Section 443.1216{1)()2., Florida Statutes, provides that employment subject to the chapter includes service
performed by individuals under the usual common law rules applicable in determining an employer-

employee relationship.

In Cantor y. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the test in
1 Restatement of Law, Agency 2d Section 220 {1958) used to determine whether an employer-employee
relationship exists. Section 220 provides:
(I) A servant is a person employed to perform services for another and who, in the performance of the
services, is subject to the other’s control or right of control.
{2) The foliowing matters of fact, among others, are to be considered:
(a) the extent of control which, by the agreement, the business may exercise over the details
of the work;
{b) whether the one employed is in a distinct occupation or business;
(¢) the kind of occupation, with reference to whether, in the locality, the work is usually done
under the direction of the employer or by a specialist without supervision;
(d) the skill required in the particular occupation;
(e) whether the employer or worker supplies the instrumentalities, tools, and a place of work,
for the person doing the work:
(1) the length of time for which the person is empioyed;
(g} the method of payment, whether by time or job;
(h) whether or not the work is part of the regular business of the employer;
(i) whether or not the parties belicve they are creating the relation of master and servant:
(i} whether the principal is or is not in business.

Restatement of Law is a publication, prepared under the auspices of the American Law Institute, which
explains the meaning of the law with regard to various court rulings. Comments in-the Restatement explain
that the word “servant” does not exclusively connote manual labor, and the word “employee” has largely
replaced “servant” in statutes dealing with various aspects of the working relationship between two parties.
The factors listed in Cantor v. Cochran are the common law factors that determine if a worker is an employee

or an independent contractor, See, for example, Brayshaw v. Agenecy for Workforce Innovation, 58 So.3d

301 (Fla. 1 DCA 2011). By its own terms, the list of factors is not exclusive.

The relationship of employer-employee requires centrol and direction by the employer over the actual
conduct of the employee. This exercise of control over the person as well as the performance of the work to
the extent of prescribing the manner in which the work shall be executed and the method and details by which
the desired result is to be accomplished is the feature that distinguishes an independent contractor from a

servant, Collins v, Federated Mutual Implement and Hardware Insurance Co., 247 So. 2d 461 (Fia. 4th DCA

1971); La Grande v. B. & L. Services, Inc., 432 So. 2d 1364 (Fla. 1st DCA- 1983).

In Keith v. News and Sun-Sentinel Co., 667 So0.2d 167, 171 (Fla. 1995) the Florida Supreme Court stated:
Hence, courts should initially look to the agreement between the parties, if there iz one, and honor
that agreement, unless other provisions of the agrecment, or the parties' actual practice,
demonstrate that it is not a valid indicator of status. In the event that there is no express agreement
and the intent of the parties cannot otherwise be determined, courts must resort to a fact-specific
analysis under the Restatement based on the actual practice of the parties. Further, where other
provisions of an agreement, or the actual practice of the parties, belie the creation of the status
agreed to by the parties, the actual practice and relationship of the parties shonld control.

Other factors that have been deemed significant in determining the status of employment or independent
contractor include whether or not the worker can refuse assignments without penalty, see Unjversity Dental

Health Center, Inc. v. Agency for Workforce Innovation, 89 So.3d 1139 {(Fla. 4% DCA 2012); whether the
worker provides services to just one principal o to more than one, see, e.g., Farmers & Merchants Bank v,

Yocelle, 106 So0.2d 92, 95 (Fla. 1* DCA 1958); 4139 Management Inc. v. Fla. Dept. of Labor and

Employment Security, 763 S0.2d 514, 518 (Fla. 5 DCA 2000); whether the principal or the worker controls
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the details of the presentation to the customer, see, Jean M. Light Interviewing Services, Inc. v. Dept, of
Labor and Employment Security, 254 So0.2d 411 (Fla. 3 DCA 1971); VIP Tours of Orlando, Inc, v. Fla.

Dept. of Labor and Employment Security, 449 So.2d 1307 (Fla. 5% DCA 1984); Delco Industries, Inc. v,

Dept. of Labor and Employment Security, 519 So. 2d 1109 (Fla. 4% DCA 1988); and whether the principal

supplies fringe benefits in addition to the monetary compensation, see, Harper ex rel. Daley v. Toler, 884
S0.2d 1124 {(Fla. 2™ DCA 2004),

Section 73B3-10.035, Florida Administrative Code, provides:
(7) Burden of Proof. The burden of proof will be on the protesting party to establish by a
preponderance of the evidence that the determination was in error.

There was an agreement with the Petitioner in which Drivers are designated as independent contractors.

Drivers decide the route and the speed at which the User is carried. The tool with which this is accomplished
belongs to the Driver, not to the Petitioner. In fact, Petitioner owns no vehicles in Florida. Drivers are
contractually obligated to drive a direct route, but it is often the case that there will be more than one route
that is as direct as any other route. Morcover, since the User is charged by time as well as by distance,
sometimes a lenger route that takes less time will be preferred. That decision is controlled by the Driver, not

by the Petitioner.

There are general suggestions as to some of the amenities a Driver may provide a User, but Drivers are not
required to carry any specific brand of water or other beverage, or offer any amenities at all.

Drivers must play some instructional videos prior to being able to use the Driver Application. The evidence
shows that the information on the videos is a series of suggestions. They do not establish any control by the
Petitioner over the details of providing transportation. There is no disciplinary action that is promised or
threatened if a Driver fails to implement one or more of the suggestions. Moreover, many of the suggestions
do not constitute any distinctive manner of providing transportation services. Many of the suggestions arc
the kind of common sense advice that one would find in a book or article about job hunting: be well groomed;
have a pleasant demeanor; be punctual, Some of the information is specific to the provision of service, but
those suggestions relate primarily to making sure that the requested service is in fact being provided. For
example, a Driver should, upon arrival, contact the User through the Driver Application. Additionally, a
Driver should allow a ten minute grace period before determining that the User has not appeared.

Drivers have to meet the qualifications that the Petitioner imposes on access to its Driver Application, which
is licensed exclusively to the Petitioner in Florida. The limitations do not imply that the Drivers are
employees. Drivers can decide whether to log in or not according to whatever schedule they choose, so long
as they do so at least occasionally over a six month period to demenstrate some minimal level of ongoing
interest. Drivers can log off according to their own schedule as well. If Drivers were employees of the
Petitioner, then the Petitioner could schedule when the Drivers were on the system and when not, how long
the Drivers were logged in on the system at any one time, and where the Drivers were when they logged in—
in short, there would be no need for incentives such as surge pricing.

Drivers decide when, where, and how to accept and perform Requests through their own entreprencurial
decision making process. The Petitioner does not control these decisions, Importantly, Drivers decide
whether to accept individual Requests on a case by case basis. Scheduling flexibility does not necessarily
determine the issue of employment; but where the central issue is the act of bejng available to accept
Requests, the control over when and where availability is engaged and released is highly indicative of the
type of relationship. This control is entirely in the Driver’s hands.

There are some aspects of the relationship that show traditional indicia of employment. However, they do
not establish a right 1o control to such an extent that a Driver is an employee as a matter of law. Petitioner
processes payment, and remits payment to Drivers weekly rather than at the time that they were earned. This
does not constitute control over the provision of transportation services. See, for example, Delco Industries
Inc., cited above, at p. 1110 (independent contractor telephone solicitors paid commissions weekly). Drivers
carn fees for completed rides, and therefore by the job. Drivers do not earn a weekly salary.

The Petitioner sets the prices for a ride, not the Driver. Control over pricing is not one of the factors noted
in Cantor. However, this does not control the details of how a Driver provides transportation services, though
it may determine whether it will be profitable for a Driver to continue to accept Requests. That is a decision
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for the Driver, not the Petitioner. See, for example, La Grande v. B, & L, Services, Inc,, cited above, at 1365
(rates set by cab company and subject to change by it; taxi cab driver an independent contractor). In Sarasota

County Chamber of Commerce v. Fla. Dept. of Labor and Employment Security, 463 So.2d 461 {Fla. 2

DCA 1985) the organization set the price of memberships, but the commission salespeople were independent

contractors, See also, Cosmo Personngl Agency of Fort Lauderdale, Inc. v. Fla. Dept. of Labor and

Employment Security, 407 So.2d 249 (Fla. 4" DCA 1981): the personnel agency’s setting of all rates and
monthly pay was not inconsistent with the commission employment clerks being independent contractors.

Both before and during the hearing the Joined Party and Respondent stressed that the Petitioner would not
be able to operate without Drivers. As stated, this is merely a recognition that businesses need both suppliers
and customers and does not relate to any control Petitioner exercises over Drivers.

Finally, the Joined Party and the Respondent offered information from the US Department of Labor about
determining employment under the Fair Labor Standards Act (FLSA), which imposes an “economic realities™
test. See, U.S. Dept. of Labor, Wage and Hour Division, Administrator’s Interptetation No. 2015-1, issued
July 15, 2015. Also offered were citations to California cases that rely on S.G. Borello & Sons, Inc. v.
Department of Industrial Relations, 48 Cal.3d 341 (1989). That case discussed factors establishing
employment in the context of workers’ compensation coverage, The court considered factors of the kind
noted in Cantor v. Cochran, as well as the kinds of factors that constituie the economic realities test. Both
the Department of Labor and S.G. Borello expressly note that under the statutes being construed, the factors
considered encompass more activities than common law tests for employment, As such, those sources are
not relevant for determining employment under sec. 443.1216, Fla. Stat.

The hearing in this matter consolidated three cases involving the Petitioner and three different former Drivers
as Joined Parties. Af the hearing, the Joined Party Hutton requesied a continuance, which was granted. The
Joined Parties Ewers declined to participate to the conclusion of the hearing. She did not wish for a
continuance. She was advised that an order would be issued based on the evidence presented in the hearing,
and she decided not ta proceed further. Consequently, even though much of the evidence focused on the
Joined Party McGillis, the recommended order is issued with respect to both the Joined Party McGillis and
the Joined Party Ewers. As for the Joined Party Hutton, if the facts in his case are sufficiently similar, the
parties may stipulate to a recommended order that is essentially identical without any further hearing. That
would not preclude any of the parties from offering objections to the recommended order. Conversely, if the
facts in the case of the Joined Party Hutton are dissimilar, then a further hearing will be scheduled to obtain

evidence in that case.
The Proposed findings of fact and conclusions of law presented by the parties have been incorporated in the

findings and conclusions in this recommended order, to the extent that they are relevant and supported by the
competent evidence. To the extent that the proposals are otherwise, they are respectfully not accepted.

Recommendation: It is reccommended that in docket number 0026 2825 90-02, involving Joined Party Ewers, the
determination dated May 20, 2015, finding her to be an employee and not an independent contractor, be REVERSED.
It is further recommended that in docket number 0026 2834 68-02, involving Joined Party McGillis, the determination
dated May 13, 2015, finding him to be an employee and not an independent contractor, be REVERSED.

Respectfully submitted on September 30, 2015,

&
¢t
. (

Jackso oéer » Special Deputy
Office of Appeals

A party aggrieved by the Recommended Order may file written exceptions to the Director at the address shown
above within fifteen days of the mailing date of the Recommended Order. Any opposing party may file counter
exceptions within ten days of the mailing of the original exceptions. A brief in opposition to counter exceptions
may be filed within ten days of the mailing of the counter exceptions. Any party initiating such correspondence
must send a copy of the comrespondence to cach party of record and indicate that copies were sent.
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Una parte que se vea perjudicada por la Orden Recomendada puede registrar excepciones por escrito al Director
Designado en la direccidn que aparece arriba dentro de quince dias a partir de la fecha del envio por correo de la
Orden Recomendada. Cualquier contraparte puede registrar contra-excepeiones dentro de los diez dfas a partir de la
fecha de envié por correo de las excepciones originales, Un sumario en oposicién a contra-excepciones puede ser
registrado dentro de los diez dias a partir de la fecha de envio por correo de las contra-excepciones, Cualquier parte
que de inicio a tal correspondencia debe enviarle una copia de tal correspondencia a cada parte contenida en el

registro y seilalar que copias fueron remitidas.

Yon pati ke Lod Rekomande a afekte ka prezante de eksklizyon alekri bay Direkté Adjwen an lan adrés ki parét
anl¢ a lan yon perydd kenz jou apati de dat ke Zod Rekomande a te poste a. Nenpot pati ki fé opozisyon ka prezante
objeksyon a eksklizyon yo lan yon perydd dis jou apati de I¢ ke objeksyon a ekskiizyon orijinal yo te poste. Yon
dosye ki prezante ann opozisyon a objeksyon a eksklizyon yo, ka prezante lan yon peryod dis jou apati de dat ke
objeksyon a eksklizyon yo te poste. Nertpdt pati ki angaje yon korespondans konsa dwe voye yon kopi kourye a bay

chak pati ki enplike lan dosye a e endike ke yo te voye kopi yo.

S\"JN.M-'- };-'j %w Date Mailed:

SHANEDRA Y. BARNES, Special Deputy Clerk September 30, 2015
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Petitioner Representative:
LITTLER MENDELSON, PC
ATTN: COURTNEY B. WILSON
333 SE 2ND AVE STE 2700
MIAMI FL 33131

Joined Party:

MELISSA EWERS

8307 ANGLERS POINT DR
TEMPLE TERRACE FI. 33637

Joined Party:

DARRIN E MCGILLIS
22205 SW 103R0 AVE
CUTLER BAY FL 33150

Joined Party:
MICHAEL HUTTON
5431 NW CR 125
LAWTEY FL 32058

Joined Party Mc Gillis Representatives:
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ATTN: NOAH WARMAN or MICHAEL GILLMAN
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CORAL GABLES FL 33134
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ATTN: SHANNON LISS-RIORDAN
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BOSTON MA ¢2116
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DRENEA YORK

4230 LAFAYETTE STREET
SUITED

MARIANNA, FL 32446

DIANNE AYERS

FLORIDA DEPARTMENT OF REVENUE
PO BOX 6417

TALLAHASSEE, FL 32314



