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POOLERȱandȱCARNEY,ȱCircuitȱJudges,ȱandȱKORMAN,ȱDistrictȱJudge.*ȱ
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ȱ

ȱ

ȱ
AppealȱfromȱaȱfinalȱjudgmentȱofȱtheȱUnitedȱStatesȱDistrictȱCourtȱforȱtheȱ
SouthernȱDistrictȱofȱNewȱYorkȱ(Engelmayer,ȱJ.),ȱadoptingȱtheȱReportȱandȱ
RecommendationȱofȱaȱMagistrateȱJudgeȱ(Gorenstein,ȱM.J.),ȱandȱdecliningȱtoȱ
awardȱdamages,ȱfollowingȱentryȱofȱdefault,ȱtoȱPlaintiffȬAppellantȱDarnellȱ
GreathouseȱonȱhisȱretaliationȱclaimȱbroughtȱunderȱtheȱFairȱLaborȱStandardsȱActȱ
ȱ

ȱTheȱHonorableȱEdwardȱR.ȱKorman,ȱofȱtheȱUnitedȱStatesȱDistrictȱCourtȱforȱtheȱEasternȱDistrictȱofȱ
NewȱYork,ȱsittingȱbyȱdesignation.ȱȱȱ
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(“FLSA”),ȱ29ȱU.S.C.ȱ§§ȱ215(a)(3),ȱ216.ȱȱGreathouseȱallegedȱthatȱhisȱemployerȱ
retaliatedȱagainstȱhimȱinȱviolationȱofȱsectionȱ215(a)(3)ȱwhenȱheȱorallyȱcomplainedȱ
toȱhisȱemployerȱthatȱheȱhadȱnotȱreceivedȱtheȱpayȱheȱwasȱdue.ȱȱTheȱDistrictȱ
Court’sȱrulingȱagainstȱGreathouseȱturnedȱonȱourȱdecisionȱinȱLambertȱv.ȱGeneseeȱ
Hospital,ȱ10ȱF.3dȱ46ȱ(2dȱCir.ȱ1993),ȱwhichȱheldȱthatȱmakingȱanȱinformalȱoralȱ
complaintȱtoȱaȱsupervisorȱdidȱnotȱamountȱtoȱ“fil[ingȱa]ȱcomplaint”ȱandȱthereforeȱ
wasȱnotȱprotectedȱbyȱtheȱstatute.ȱȱWeȱnowȱconcludeȱthatȱtheȱSupremeȱCourt’sȱ
decisionȱinȱKastenȱv.ȱSaintȬGobainȱPerformanceȱPlasticsȱCorp.,ȱ131ȱS.ȱCt.ȱ1325ȱ
(2011),ȱwhichȱheldȱthatȱanȱoralȱcomplaintȱcanȱserveȱasȱaȱpredicateȱtoȱanȱFLSAȱ
retaliationȱclaim,ȱcastsȱdoubtȱonȱtheȱcontinuedȱvalidityȱofȱourȱrulingȱinȱLambert.ȱȱ
Accordingly,ȱweȱoverruleȱLambertȱinsofarȱasȱKastenȱhasȱnotȱalreadyȱdoneȱso.ȱȱ
WeȱVACATEȱtheȱjudgmentȱofȱtheȱDistrictȱCourt,ȱandȱREMANDȱtheȱcauseȱforȱ
furtherȱproceedingsȱconsistentȱherewith.ȱȱ
ȱ
VACATEDȱANDȱREMANDED.ȱ
ȱ
JudgeȱKORMANȱconcursȱinȱpartȱandȱdissentsȱinȱpartȱinȱaȱseparateȱopinion.ȱ
______________ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱ
PENNȱU.ȱDODSON,ȱAndersonDodson,ȱP.C.,ȱNewȱYork,ȱ
NewȱYork,ȱforȱPlaintiffȬAppellant.ȱȱ
ȱȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ALEXANDERȱBOGDANȱ(ViliaȱB.ȱHayes,ȱonȱtheȱbrief),ȱ
HughesȱHubbardȱ&ȱReedȱLLP,ȱNewȱYork,ȱNewȱ
York,ȱamicusȱcuriaeȱcounselȱappointedȱbyȱtheȱCourtȱinȱ
supportȱofȱDefendantsȬAppellees.ȱ
ȱ
PAULȱL.ȱEDENFIELD,ȱAttorneyȱ(M.ȱPatriciaȱSmith,ȱ
SolicitorȱofȱLabor,ȱJenniferȱS.ȱBrand,ȱAssociateȱ
Solicitor,ȱPaulȱL.ȱFrieden,ȱCounselȱforȱAppellateȱ
Litigation,ȱonȱtheȱbrief),ȱU.S.ȱDepartmentȱofȱLabor,ȱ
OfficeȱofȱtheȱSolicitor,ȱWashington,ȱD.C.,ȱforȱ
amicusȱcuriaeȱActingȱSecretaryȱofȱLaborȱinȱsupportȱ
ofȱPlaintiffȬAppellant.ȱ
ȱ
2

TSEDEYEȱGEBRESELASSIE (CatherineȱK.ȱRuckelshaus,ȱonȱȱ
theȱbrief),ȱNationalȱEmploymentȱLawȱProject,ȱNewȱ
York,ȱNewȱYork,ȱforȱamiciȱcuriaeȱMakeȱtheȱRoadȱ
NewȱYork,ȱBrandworkersȱInternational,ȱ
RestaurantȱOpportunitiesȱCenterȱofȱNewȱYork,ȱ
NationalȱEmploymentȱLawȱProject,ȱLegalȱAidȱ
Society,ȱAsianȱAmericanȱLegalȱDefenseȱandȱ
EducationȱFund,ȱandȱUrbanȱJusticeȱCenterȱinȱ
supportȱofȱPlaintiffȬAppellant.ȱ
______________ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
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ȱ

12

SUSANȱL.ȱCARNEY,ȱCircuitȱJudge:ȱ

13

ȱ

14

Kastenȱv.ȱSaintȬGobainȱPerformanceȱPlasticsȱCorp.,ȱ131ȱS.ȱCt.ȱ1325ȱ(2011),ȱonȱourȱ

15

1993ȱdecisionȱinȱLambertȱv.ȱGeneseeȱHospital,ȱ10ȱF.3dȱ46ȱ(2dȱCir.ȱ1993),ȱ

16

concerningȱwhatȱconstitutesȱ“fil[ingȱa]ȱcomplaint”ȱunderȱtheȱantiȬretaliationȱ

17

provisionȱofȱtheȱFairȱLaborȱStandardsȱActȱ(“FLSA”),ȱ29ȱU.S.C.ȱ§ȱ215(a)(3).ȱȱȱ

18

Inȱthisȱappeal,ȱweȱconsiderȱtheȱeffectȱofȱtheȱSupremeȱCourt’sȱdecisionȱinȱ

Sectionȱ215(a)(3)ȱmakesȱitȱunlawfulȱ“toȱdischargeȱorȱinȱanyȱotherȱmannerȱ

19

discriminateȱagainstȱanyȱemployeeȱbecauseȱsuchȱemployeeȱhasȱfiledȱanyȱ

20

complaintȱ.ȱ.ȱ.ȱrelatedȱto”ȱFLSA’sȱprovisions.ȱȱInȱLambert,ȱweȱreadȱsectionȱ

21

215(a)(3)ȱtoȱrequireȱthatȱanȱemployeeȱpursuingȱaȱclaimȱforȱunlawfulȱretaliationȱ

22

haveȱdoneȱmoreȱthanȱvoiceȱanȱequalȱpayȱcomplaintȱtoȱaȱsupervisor.ȱȱ10ȱF.3dȱatȱ

23

55Ȭ56.ȱȱToȱserveȱasȱaȱpredicateȱforȱanȱFLSAȱretaliationȱclaim,ȱweȱheld,ȱaȱcomplaintȱ
3

1

mustȱbeȱ“formal[ly]”ȱfiled,ȱseeȱid.ȱ–ȱaȱconditionȱthatȱweȱhaveȱsubsequentlyȱ

2

interpretedȱtoȱrequireȱ(1)ȱaȱwrittenȱcomplaint,ȱthatȱisȱ(2)ȱfiledȱwithȱaȱgovernmentȱ

3

agency.1ȱ

4

Inȱitsȱ2011ȱdecisionȱinȱKasten,ȱhowever,ȱtheȱSupremeȱCourtȱheldȱthatȱtheȱ

5

section’sȱpivotalȱphraseȱ–ȱ“filedȱanyȱcomplaint”ȱ–ȱencompassesȱoralȱasȱwellȱasȱ

6

writtenȱcomplaints,ȱsoȱlongȱasȱtheȱcomplaintȱisȱ“sufficientlyȱclearȱandȱdetailedȱforȱ

7

aȱreasonableȱemployerȱtoȱunderstandȱit,ȱinȱlightȱofȱbothȱcontentȱandȱcontext,ȱasȱ

8

anȱassertionȱofȱrightsȱprotectedȱbyȱtheȱstatuteȱandȱaȱcallȱforȱtheirȱprotection.”ȱȱ131ȱ

9

S.ȱCt.ȱatȱ1335.ȱȱToȱtheȱextent,ȱthen,ȱthatȱLambertȱturnedȱonȱtheȱoralȱnatureȱofȱtheȱ

10

complaintȱmadeȱbyȱtheȱemployee,ȱKastenȱrejectedȱLambert’sȱanalysis.ȱȱTheȱ

11

KastenȱCourtȱrefrained,ȱhowever,ȱfromȱaddressingȱtheȱsecondȱfactorȱonȱwhichȱ

12

theȱLambertȱanalysisȱhinged:ȱȱthatȱtheȱcomplaintȱmustȱbeȱdirectedȱtoȱaȱ

13

governmentȱagency,ȱnotȱmerelyȱtoȱaȱsupervisorȱinȱtheȱranksȱofȱtheȱdefendantȱ

14

employer.ȱȱKasten,ȱ131ȱS.ȱCt.ȱatȱ1336.ȱȱAlthoughȱKastenȱitselfȱaroseȱinȱtheȱcontextȱ

ȱSee,ȱe.g.,ȱNicolaouȱv.ȱHorizonȱMedia,ȱInc.,ȱ402ȱF.3dȱ325,ȱ328ȱ(2dȱCir.ȱ2005)ȱ(explainingȱthatȱinȱ
Lambert,ȱ“thisȱCourtȱheldȱthatȱSectionȱ[2]15(a)(3)ȱ.ȱ.ȱ.ȱdoesȱnotȱapplyȱtoȱretaliationȱtakenȱinȱresponseȱtoȱ
internalȱcomplaints,ȱasȱopposedȱtoȱretaliationȱoccurringȱafterȱanȱemployeeȱhasȱcooperatedȱwithȱanȱ
investigationȱbroughtȱbyȱaȱregulatoryȱagency”);ȱseeȱalsoȱParillaȱv.ȱSaltȱ&ȱPepperȱonȱ33rdȱSt.ȱInc.,ȱNo.ȱ12ȱ
Civ.ȱ6382ȱ(AKH),ȱ2013ȱWLȱ4536628,ȱatȱ*3ȱ(S.D.N.Y.ȱApr.ȱ8,ȱ2013)ȱ(“Inȱ[Lambert],ȱtheȱSecondȱCircuitȱfoundȱ
thatȱtwoȱrequirementsȱhadȱtoȱbeȱmetȱinȱorderȱforȱ[sectionȱ215(a)(3)]ȱtoȱapply:ȱ1)ȱtheȱcomplaintȱmustȱhaveȱ
beenȱaȱformal,ȱwrittenȱcomplaint;ȱandȱ2)ȱtheȱcomplaintȱmustȱhaveȱbeenȱmadeȱtoȱaȱgovernmentȱagency,ȱ
notȱtoȱanȱemployee’sȱsupervisor.”).ȱȱ
1

4

1

ofȱanȱoralȱcomplaintȱmadeȱtoȱanȱemployer,ȱnotȱaȱgovernmentȱagency,ȱtheȱKastenȱ

2

Courtȱdeclinedȱtoȱaddressȱspecificallyȱwhetherȱretaliationȱforȱaȱcomplaintȱmadeȱ

3

toȱanȱemployerȱisȱactionable.ȱȱSeeȱid.ȱatȱ1336.ȱȱȱȱȱ

4

KastenȱoverrulesȱLambert’sȱrequirementȱthatȱanȱemployeeȱseekingȱsectionȱ

5

215(a)(3)’sȱprotectionsȱfileȱaȱwrittenȱcomplaint.ȱȱAsȱweȱdiscussȱbelow,ȱKastenȱalsoȱ

6

castsȱdoubtȱonȱLambert’sȱsecondȱrequirement:ȱthat,ȱforȱanȱemployee’sȱcomplaintȱ

7

toȱfallȱwithinȱtheȱprotectionsȱofȱsectionȱ215(a)(3),ȱitȱbeȱmadeȱtoȱaȱgovernmentȱ

8

agency.ȱȱIndeed,ȱweȱnotȱlongȱagoȱcharacterizedȱKastenȱ(albeitȱinȱaȱfootnote)ȱasȱ

9

effectingȱanȱ“abrogationȱofȱourȱprecedentȱinȱthisȱarea.”ȱȱKuebelȱv.ȱBlackȱ&ȱDeckerȱ

10

Inc.,ȱ643ȱF.3dȱ352,ȱ358ȱn.3ȱ(2dȱCir.ȱ2011).ȱȱLambert’sȱholdingȱinȱthisȱrespectȱisȱatȱ

11

odds,ȱmoreover,ȱwithȱtheȱweightȱofȱauthorityȱinȱourȱsisterȱcircuits,ȱandȱwithȱtheȱ

12

consistentlyȱheldȱpositionȱofȱtheȱtwoȱauthoritiesȱchargedȱwithȱsectionȱ215(a)(3)’sȱ

13

enforcement:ȱȱtheȱSecretaryȱofȱLaborȱandȱtheȱEqualȱEmploymentȱOpportunityȱ

14

Commissionȱ(“EEOC”).ȱ

15

Therefore,ȱtoday,ȱweȱoverruleȱLambertȱtoȱtheȱextentȱitȱholdsȱthatȱsectionȱ

16

215(a)(3)ȱrequiresȱanȱemployeeȱtoȱhaveȱfiledȱaȱcomplaintȱwithȱaȱgovernmentȱ

17

agencyȱasȱaȱpredicateȱforȱanȱFLSAȱretaliationȱclaim.2ȱȱWeȱconcludeȱthatȱanȱ

ȱTheȱpanel’sȱopinionsȱhaveȱbeenȱcirculatedȱtoȱallȱactiveȱmembersȱofȱthisȱCourtȱpriorȱtoȱfiling.ȱȱSeeȱ

2

5

1

employeeȱmayȱpremiseȱaȱsectionȱ215(a)(3)ȱretaliationȱactionȱonȱanȱoralȱcomplaintȱ

2

madeȱtoȱanȱemployer,ȱsoȱlongȱasȱ–ȱpursuantȱtoȱKastenȱ–ȱtheȱcomplaintȱisȱ

3

“sufficientlyȱclearȱandȱdetailedȱforȱaȱreasonableȱemployerȱtoȱunderstandȱit,ȱinȱ

4

lightȱofȱbothȱcontentȱandȱcontext,ȱasȱanȱassertionȱofȱrightsȱprotectedȱbyȱtheȱstatuteȱ

5

andȱaȱcallȱforȱtheirȱprotection.”ȱȱ131ȱS.ȱCt.ȱatȱ1335.ȱȱAccordingly,ȱbecauseȱtheȱ

6

DistrictȱCourtȱdeniedȱGreathouseȱdamagesȱonȱhisȱclaimȱforȱretaliatoryȱdischargeȱ

7

basedȱentirelyȱonȱLambert’sȱrule,ȱweȱvacateȱtheȱjudgmentȱinsofarȱasȱitȱreliedȱonȱ

8

Lambertȱandȱremandȱtheȱcauseȱforȱfurtherȱproceedingsȱconsistentȱwithȱthisȱ

9

opinion.ȱȱȱȱ

10
11

ȱ
FACTUALȱANDȱPROCEDURALȱBACKGROUNDȱ

12

WeȱreciteȱtheȱfactsȱasȱfoundȱbyȱtheȱMagistrateȱJudgeȱinȱaȱreportȱandȱ

13

recommendationȱthatȱwasȱadoptedȱbyȱtheȱDistrictȱCourt.ȱȱSeeȱGreathouseȱv.ȱJHSȱ

14

Sec.,ȱInc.,ȱNo.ȱ11ȱCiv.ȱ7845ȱ(PAE)ȱ(GWG),ȱ2012ȱWLȱ3871523ȱ(S.D.N.Y.ȱSept.ȱ7,ȱ

15

2012),ȱadoptedȱbyȱ2012ȱWLȱ5185591ȱ(S.D.N.Y.ȱOct.ȱ19,ȱ2012).ȱȱBecauseȱbothȱ

16

defendantsȱdefaulted,ȱtheȱMagistrateȱJudgeȱproperlyȱacceptedȱasȱtrueȱtheȱwellȬ

17

pleadedȱfactualȱallegationsȱofȱGreathouse’sȱcomplaintȱregardingȱliability,ȱandȱ

ShippingȱCorp.ȱofȱIndiaȱv.ȱJaldhiȱOverseasȱPteȱLtd.,ȱ585ȱF.3dȱ58,ȱ67ȱ&ȱn.9ȱ(2dȱCir.ȱ2009).ȱ

6

1

providedȱforȱfurtherȱproceedingsȱtoȱdetermineȱtheȱappropriateȱdamageȱaward.ȱȱ

2

SeeȱSECȱv.ȱRazmilovic,ȱ738ȱF.3dȱ14,ȱ19ȱ(2dȱCir.ȱ2013).ȱȱ
FromȱSeptemberȱ2006ȱthroughȱOctoberȱ14,ȱ2011,ȱplaintiffȱDarnellȱ

3
4

GreathouseȱworkedȱasȱaȱsecurityȱguardȱforȱdefendantȱJHSȱSecurityȱInc.ȱ(“JHS”).ȱȱȱ

5

GreathouseȱconsideredȱdefendantȱMelvinȱWilcox,ȱtheȱpresidentȱandȱpartȬownerȱ

6

ofȱJHS,ȱtoȱbeȱhisȱ“boss.”ȱȱGreathouse,ȱ2012ȱWLȱ3871523,ȱatȱ*2.ȱȱDuringȱtheȱcourseȱ

7

ofȱhisȱemploymentȱwithȱJHS,ȱGreathouseȱwasȱtheȱvictimȱofȱaȱnumberȱofȱ

8

improperȱemploymentȱpractices,ȱincludingȱnonȬpaymentȱandȱlateȱpaymentȱofȱ

9

wages,ȱandȱimproperȱpayrollȱdeductions.ȱȱAlthoughȱWilcoxȱrepeatedlyȱtoldȱ

10

Greathouseȱthatȱheȱwouldȱreceiveȱhisȱoutstandingȱpaychecks,ȱthoseȱchecksȱneverȱ

11

arrived.ȱ
OnȱOctoberȱ14,ȱ2011,ȱGreathouseȱcomplainedȱtoȱWilcoxȱthatȱheȱhadȱnotȱ

12
13

beenȱpaidȱinȱseveralȱmonths.ȱȱWilcoxȱresponded,ȱ“I’llȱpayȱyouȱwhenȱIȱfeelȱlikeȱit,”ȱ

14

and,ȱwithoutȱwarning,ȱdrewȱaȱgunȱandȱpointedȱitȱatȱGreathouse.ȱȱGreathouse,ȱ

15

2012ȱWLȱ3871523,ȱatȱ*2.ȱȱGreathouseȱunderstoodȱthatȱresponseȱasȱendingȱhisȱ

16

employmentȱwithȱJHS.ȱ

17

ȱ

Aboutȱtwoȱweeksȱlater,ȱGreathouseȱfiledȱhisȱcomplaintȱinȱtheȱUnitedȱStatesȱ

7

1

DistrictȱCourtȱforȱtheȱSouthernȱDistrictȱofȱNewȱYork.ȱȱInȱadditionȱtoȱvariousȱ

2

FLSAȱandȱNewȱYorkȱLaborȱLawȱ(“NYLL”)ȱclaimsȱrelatedȱtoȱhisȱmissingȱandȱ

3

improperlyȱreducedȱwages,3ȱheȱallegedȱthatȱWilcoxȱandȱJHSȱ(throughȱWilcox)ȱ

4

hadȱeffectivelyȱdischargedȱhimȱinȱretaliationȱforȱhisȱOctoberȱ14thȱcomplaint,ȱ

5

therebyȱviolatingȱsectionȱ215(a)(3)ȱandȱtheȱNYLL.ȱ

6

Severalȱmonthsȱlater,ȱafterȱneitherȱdefendantȱappearedȱorȱfiledȱanȱanswer,ȱ

7

theȱclerkȱofȱcourtȱenteredȱdefaultsȱagainstȱboth.ȱȱTheȱDistrictȱCourtȱthenȱreferredȱ

8

theȱmatterȱtoȱaȱmagistrateȱjudgeȱtoȱevaluateȱGreathouse’sȱclaimsȱforȱdamages.ȱȱȱ

9

TheȱMagistrateȱJudgeȱissuedȱaȱReportȱandȱRecommendationȱinȱSeptemberȱ2012,ȱ

10

recommendingȱthatȱtheȱDistrictȱCourtȱenterȱaȱdamagesȱawardȱinȱtheȱtotalȱamountȱ

11

ofȱ$30,658.50,ȱplusȱprejudgmentȱinterest,ȱforȱGreathouse’sȱclaimsȱforȱunpaidȱ

12

overtime,ȱunpaidȱwages,ȱimproperȱdeductions,ȱandȱliquidatedȱdamagesȱunderȱ

13

theȱNYLL.ȱȱGreathouse,ȱ2012ȱWLȱ3871523,ȱatȱ*12.ȱ

14

Asȱtoȱtheȱretaliationȱclaim,ȱhowever,ȱtheȱMagistrateȱJudgeȱconcludedȱthatȱ

15

LambertȱbarredȱanȱawardȱbecauseȱGreathouseȱhadȱnotȱfiledȱaȱcomplaintȱwithȱanyȱ

16

governmentȱagencyȱorȱotherȱprosecutorialȱauthority,ȱbutȱhadȱmerelyȱconfrontedȱ
ȱSectionȱ216,ȱ“Penalties,”ȱprovidesȱthatȱanȱemployeeȱmayȱsueȱanȱemployerȱtoȱrecoverȱlegalȱorȱ
equitableȱrelief,ȱincludingȱtheȱpaymentȱofȱlostȱwages,ȱ“asȱmayȱbeȱappropriateȱtoȱeffectuateȱtheȱpurposesȱ
ofȱsectionȱ215(a)(3)ȱ.ȱ.ȱ.ȱ.”ȱȱ29ȱU.S.C.ȱ§ȱ216(b).ȱȱNewȱYorkȱLaborȱLawȱdoesȱessentiallyȱtheȱsame.ȱȱSeeȱN.Y.ȱ
Lab.ȱLawȱ§ȱ663ȱ(McKinneyȱ2011).ȱȱ
3

8

1

hisȱemployerȱinȱpersonȱtoȱdemandȱhisȱmissingȱwages.ȱȱTheȱMagistrateȱJudgeȱ

2

recognizedȱthat,ȱunderȱtheȱSupremeȱCourt’sȱholdingȱinȱKasten,ȱanȱoralȱcomplaintȱ

3

mayȱserveȱasȱaȱpredicateȱforȱanȱFLSAȱretaliationȱclaim.ȱȱTheȱMagistrateȱJudgeȱ

4

correctlyȱacknowledged,ȱhowever,ȱthatȱKastenȱdidȱnotȱoverturnȱLambertȱinsofarȱ

5

asȱweȱheldȱthereȱthatȱaȱcomplaintȱmadeȱtoȱaȱsupervisorȱisȱnotȱaȱcomplaintȱ“filed”ȱ

6

underȱsectionȱ215(a)(3).ȱ
GreathouseȱfiledȱobjectionsȱtoȱtheȱMagistrateȱJudge’sȱreportȱinȱtheȱDistrictȱ

7
8

Court,ȱcontesting,ȱinterȱalia,ȱtheȱMagistrateȱJudge’sȱfindingȱthatȱGreathouseȱwasȱ

9

notȱentitledȱtoȱdamagesȱforȱhisȱFLSAȱretaliationȱclaim.ȱȱTheȱDistrictȱCourtȱ

10

rejectedȱGreathouse’sȱobjectionȱonȱthisȱissue,ȱagreeingȱwithȱtheȱMagistrateȱJudgeȱ

11

aboutȱtheȱcontinuedȱimportȱofȱLambert.ȱȱTheȱDistrictȱCourtȱsubsequentlyȱ

12

adoptedȱtheȱMagistrateȱJudge’sȱconclusions,ȱsubjectȱonlyȱtoȱtwoȱminorȱ

13

exceptionsȱnotȱrelevantȱhere,ȱandȱtheȱDistrictȱCourtȱenteredȱdefaultȱjudgment.4ȱȱȱȱ

14

ȱ

15

overruleȱwhatȱremainsȱofȱLambertȱandȱsquarelyȱholdȱthatȱFLSAȱprohibitsȱ

16

retaliationȱagainstȱemployeesȱwhoȱcomplainȱorallyȱtoȱtheirȱemployersȱaboutȱ

Onȱappeal,ȱGreathouseȱarguesȱprimarilyȱthat,ȱinȱlightȱofȱKasten,ȱweȱshouldȱ

ȱTheseȱconcernedȱtheȱaccountingȱforȱcertainȱunlawfulȱpayrollȱdeductionsȱandȱunpaidȱwages,ȱ
whichȱmarginallyȱaffectedȱtheȱamountȱofȱtheȱDistrictȱCourt’sȱawardȱforȱliquidatedȱdamagesȱunderȱtheȱ
NYLL.ȱ[A.95Ȭ96,ȱ98]ȱȱȱȱ
4

9

1

perceivedȱFLSAȱviolations.ȱȱBecauseȱdefendantsȱdefaultedȱinȱtheȱDistrictȱCourtȱ

2

andȱneverȱfiledȱanȱappearanceȱinȱthisȱCourt,ȱweȱappointedȱproȱbonoȱcounselȱtoȱ

3

argue,ȱasȱamicusȱcuriaeȱinȱsupportȱofȱdefendants,ȱthatȱtheȱSupremeȱCourt’sȱ

4

decisionȱinȱKastenȱdidȱnotȱabrogateȱourȱholdingȱinȱLambertȱandȱthatȱtheȱLambertȱ

5

ruleȱwithȱrespectȱtoȱintraȬcompanyȱcomplaintsȱshouldȱsurvive.ȱȱTheȱtwoȱ

6

administrativeȱauthoritiesȱchargedȱwithȱadministeringȱFLSAȱ–ȱtheȱEEOCȱandȱtheȱ

7

SecretaryȱofȱLaborȱ–ȱfiledȱamicusȱbriefsȱinȱsupportȱofȱGreathouse’sȱposition.5

8

ȱ
DISCUSSIONȱ

9
10

ȱ

Sectionȱ215(a)(3)ȱforbidsȱ“anyȱperson”ȱfromȱ“discharg[ing]ȱorȱinȱanyȱotherȱ

11

mannerȱdiscriminat[ing]ȱagainstȱanyȱemployeeȱbecauseȱsuchȱemployeeȱhasȱfiledȱ

12

anyȱcomplaintȱorȱinstitutedȱorȱcausedȱtoȱbeȱinstitutedȱanyȱproceedingȱunderȱorȱ

13

relatedȱtoȱthisȱchapterȱ.ȱ.ȱ.ȱ.”ȱȱ29ȱU.S.C.ȱ§ȱ215(a)(3)ȱ(emphasisȱadded).ȱȱAsȱ

14

describedȱabove,ȱtheȱSupremeȱCourtȱheldȱinȱKastenȱthatȱFLSA’sȱantiȬretaliationȱ

15

provisionȱ“includesȱoralȱasȱwellȱasȱwrittenȱcomplaints.”ȱȱ131ȱS.ȱCt.ȱatȱ1329.ȱȱTheȱ

16

CourtȱoverruledȱLambertȱandȱourȱprecedentȱfollowingȱLambertȱtoȱtheȱextentȱthatȱ

17

LambertȱrequiredȱanȱemployeeȱtoȱhaveȱfiledȱaȱwrittenȱcomplaintȱtoȱclaimȱFLSA’sȱ

ȱCounselȱforȱtheȱSecretaryȱalsoȱparticipatedȱinȱoralȱargument.ȱ

5

10

1

protections.ȱȱId.ȱatȱ1330ȱ(citingȱLambertȱasȱaȱcontraryȱdecision).ȱȱButȱtheȱKastenȱ

2

Courtȱexpresslyȱdeclinedȱtoȱaddressȱtheȱquestionȱwhetherȱanȱemployer’sȱ

3

retaliationȱforȱanȱintraȬcompanyȱcomplaintȱisȱactionableȱunderȱFLSA.6ȱȱId.ȱatȱ

4

1336.ȱȱȱ

5

Itȱisȱdifficultȱtoȱignore,ȱhowever,ȱthatȱtheȱcomplaintȱatȱissueȱinȱKastenȱwasȱ

6

lodgedȱnotȱwithȱaȱgovernmentȱagency,ȱbutȱwithȱanȱemployer.ȱȱSeeȱid.ȱatȱ1340Ȭ41ȱ

7

(Scalia,ȱJ.,ȱdissenting).ȱȱAlthoughȱslightlyȱdifferentȱconcernsȱanimatedȱtheȱCourt’sȱ

8

discussionȱinȱKasten,ȱanȱinterpretationȱthatȱexcludesȱclearlyȱstatedȱcomplaintsȱ

9

fromȱprotectionȱbecauseȱtheyȱwereȱmadeȱtoȱtheȱemployerȱinsteadȱofȱaȱ

10

governmentȱagencyȱwouldȱrunȱcounterȱtoȱtheȱbroadlyȱremedialȱpurposeȱthatȱtheȱ

11

KastenȱCourtȱinstructedȱFLSAȱserves.ȱȱSeeȱid.ȱatȱ1334.ȱȱSo,ȱalthoughȱweȱrecognizeȱ

12

thatȱtheȱCourtȱhasȱnotȱyetȱruledȱonȱthisȱpreciseȱquestion,ȱweȱconcludeȱthatȱitsȱ

13

rulingȱinȱKastenȱmustȱbeȱreadȱasȱcastingȱseriousȱdoubtȱonȱtheȱsecondȱcomponentȱ

14

ofȱourȱrulingȱinȱLambert.ȱ

15

A.

16

InȱLambert,ȱthreeȱfemaleȱemployeesȱallegedȱthatȱtheirȱemployer,ȱGeneseeȱ

17

OurȱHoldingȱinȱLambertȱȱ

Hospitalȱ(theȱ“Hospital”),ȱretaliatedȱagainstȱthemȱinȱviolationȱofȱtheȱEqualȱPayȱ
ȱItȱexplainedȱthatȱtheȱissueȱwasȱnotȱbeforeȱtheȱCourt,ȱsinceȱtheȱdefendantȱemployerȱhadȱfailedȱtoȱ
mentionȱtheȱpointȱinȱitsȱoppositionȱtoȱtheȱpetitionȱforȱcertiorari.ȱȱId.ȱatȱ1336.ȱ
6

11

1

Actȱofȱ1963ȱ(“EPA”),ȱ29ȱU.S.C.ȱ§ȱ206(d),ȱaȱstatuteȱthatȱamendedȱFLSA.ȱȱ10ȱF.3dȱatȱ

2

50.ȱȱTwoȱofȱtheȱplaintiffs,ȱJanineȱLambertȱandȱEvaȱBaker,ȱallegedȱthatȱtheyȱ

3

complainedȱtoȱtheirȱdepartmentalȱsupervisorȱandȱtoȱaȱmemberȱofȱtheȱHospital’sȱ

4

employeeȬaffairsȱdepartmentȱaboutȱBaker’sȱsalary,ȱwhichȱinȱtheirȱviewȱwasȱ

5

unfairlyȱlowerȱthanȱthatȱofȱaȱmaleȱemployeeȱinȱtheȱdepartmentȱ(FrancisȱDupre),ȱ

6

whoseȱresponsibilitiesȱwereȱsubstantiallyȱequivalentȱtoȱBaker’s.ȱȱId.ȱatȱ51.ȱȱȱ

7

AboutȱoneȱyearȱafterȱLambertȱandȱBakerȱcomplained,ȱtheȱsupervisorȱ

8

selectedȱDupreȱtoȱmanageȱtheȱdepartment.ȱȱId.ȱȱCitingȱthatȱincidentȱandȱothers,ȱ

9

Lambert,ȱBaker,ȱandȱoneȱofȱtheirȱfemaleȱcolleaguesȱsuedȱtheȱHospital,ȱtheirȱ

10

supervisor,ȱandȱDupre,ȱallegingȱthatȱDupre’sȱpromotionȱoverȱBakerȱwasȱmadeȱinȱ

11

retaliationȱforȱLambertȱandȱBaker’sȱcomplaintsȱtoȱtheirȱsupervisorȱaboutȱBaker’sȱ

12

unequalȱpay.ȱȱId.ȱȱThis,ȱtheyȱcontended,ȱviolatedȱtheȱEPAȱandȱsectionȱ215(a)(3).7ȱ

13

Theȱdistrictȱcourtȱassumedȱthatȱplaintiffs’ȱallegationsȱstatedȱaȱretaliationȱ

14

claimȱunderȱsectionȱ215(a)(3),ȱLambert,ȱ10ȱF.3dȱatȱ56,ȱandȱtheȱcaseȱproceededȱtoȱ

15

trial,ȱwhereȱaȱjuryȱfoundȱforȱplaintiffsȱonȱtheirȱretaliationȱclaimȱasȱwellȱasȱonȱtheirȱ

16

equalȱpayȱclaim,ȱid.ȱatȱ51Ȭ52.ȱȱAfterȱtrial,ȱhowever,ȱtheȱdistrictȱcourtȱgrantedȱ

ȱTheȱEPAȱamendedȱFLSAȱandȱisȱcodifiedȱunderȱtheȱsameȱchapter.ȱȱAnȱemployer’sȱretaliationȱforȱ
filingȱEPAȱcomplaints,ȱlikeȱretaliationȱforȱfilingȱFLSAȱcomplaints,ȱisȱanalyzedȱunderȱsectionȱ215(a)(3).ȱȱSeeȱ
Lambert,ȱ10ȱF.3dȱatȱ55.ȱ
7

12

1

defendants’ȱmotionȱforȱjudgmentȱnotwithstandingȱtheȱverdict.ȱȱId.ȱatȱ52.ȱȱ

2

Plaintiffsȱappealedȱtheȱresultingȱdismissal.ȱ

3

Onȱappeal,ȱweȱheldȱthatȱtheȱdistrictȱcourtȱerredȱinȱgrantingȱjudgmentȱtoȱ

4

defendantsȱonȱplaintiffs’ȱretaliationȱclaimȱbecauseȱdefendantsȱhadȱwaivedȱtheirȱ

5

legalȱargument.ȱȱId.ȱatȱ54.ȱȱNonetheless,ȱweȱdismissedȱplaintiffs’ȱsectionȱ215(a)(3)ȱ

6

claim,ȱonȱourȱownȱaccord,ȱforȱfailureȱtoȱstateȱaȱclaim.ȱȱId.ȱatȱ56.ȱȱWeȱdeterminedȱ

7

thatȱtheȱplainȱlanguageȱofȱsectionȱ215(a)(3)ȱ–ȱtoȱ“file[]ȱanyȱcomplaint”ȱ–ȱ“limitsȱ

8

theȱcauseȱofȱactionȱtoȱretaliationȱforȱfilingȱformalȱcomplaints,ȱinstitutingȱaȱ

9

proceeding,ȱorȱtestifying,ȱbutȱdoesȱnotȱencompassȱcomplaintsȱmadeȱtoȱaȱ

10

supervisor.”ȱȱId.ȱatȱ55.ȱȱBecauseȱplaintiffsȱpremisedȱtheirȱclaimȱonȱ“simplyȱoralȱ

11

complaintsȱtoȱaȱsupervisor,”ȱtheyȱhadȱnotȱstatedȱaȱclaimȱforȱretaliationȱunderȱ

12

sectionȱ215(a)(3).ȱȱId.ȱatȱ55Ȭ56.ȱ

13

TheȱLambertȱcourt’sȱconclusionȱ–ȱthatȱanȱemployeeȱpursuingȱaȱclaimȱforȱ

14

unlawfulȱretaliationȱmustȱdoȱmoreȱthanȱvoiceȱanȱequalȱpayȱcomplaintȱtoȱaȱ

15

supervisorȱtoȱinvokeȱsectionȱ215(a)(3)’sȱprotectionsȱ–ȱisȱcontraryȱtoȱtheȱweightȱofȱ

16

authorityȱinȱourȱsisterȱcircuits,ȱevenȱmoreȱsoȱnowȱthanȱwhenȱLambertȱwasȱ

17

decided.ȱȱIndeed,ȱtheȱFirst,ȱFourth,ȱFifth,ȱSeventh,ȱEighth,ȱNinth,ȱTenth,ȱandȱ

13

1

EleventhȱCircuitsȱhaveȱallȱheldȱthatȱsectionȱ215(a)(3)ȱprotectsȱemployeesȱfromȱ

2

retaliationȱforȱtheirȱcomplaintsȱmadeȱtoȱemployers,ȱandȱtheȱSixthȱCircuitȱhasȱ

3

assumed,ȱwithoutȱsignificantȱdiscussion,ȱthatȱcomplaintsȱtoȱanȱemployerȱareȱ

4

coveredȱbyȱsectionȱ215(a)(3).ȱ8ȱȱTheȱEEOCȱhasȱlongȱmaintainedȱtheȱpositionȱthatȱ

5

theȱActȱprotectsȱemployeesȱwhoȱmakeȱsuchȱintraȬcompanyȱcomplaints.ȱ

6

B.

TheȱSupremeȱCourt’sȱHoldingȱinȱKastenȱ

7

NearlyȱtwoȱdecadesȱafterȱLambertȱwasȱdecided,ȱafterȱtheseȱdevelopmentsȱ

8

inȱotherȱcircuitsȱandȱapplicationȱofȱLambertȱwithinȱourȱown,ȱtheȱSupremeȱCourtȱ

9

grantedȱcertiorariȱinȱKastenȱtoȱresolveȱaȱ“conflictȱamongȱtheȱCircuitsȱasȱtoȱ

10

whetherȱanȱoralȱcomplaintȱisȱprotected”ȱbyȱsectionȱ215(a)(3).ȱȱ131ȱS.ȱCt.ȱatȱ1330.ȱȱ

11

Theȱquestionȱthereȱaroseȱfromȱanȱemployee’sȱoralȱcomplaintsȱtoȱhisȱshiftȱ
ȱSeeȱMinorȱv.ȱBostwickȱLabs.,ȱInc.,ȱ669ȱF.3dȱ428,ȱ432ȱ(4thȱCir.ȱ2012)ȱ(holdingȱthatȱ“remedialȱ
purposeȱofȱtheȱstatuteȱrequiresȱthatȱitȱprotectȱfromȱretaliationȱemployeesȱwhoȱfileȱintracompanyȱ
complaints”);ȱKastenȱv.ȱSaintȬGobainȱPerformanceȱPlasticsȱCorp.,ȱ570ȱF.3dȱ834,ȱ838ȱ(7thȱCir.ȱ2009),ȱ
overruledȱonȱotherȱgrounds,ȱ131ȱS.ȱCt.ȱ1325ȱ(2011)ȱ(concludingȱinternalȱcomplaintsȱprotectedȱunderȱplainȱ
languageȱofȱ§ȱ215(a)(3));ȱHaganȱv.ȱEchostarȱSatellite,ȱL.L.C.,ȱ529ȱF.3dȱ617,ȱ626ȱ(5thȱCir.ȱ2008)ȱ(adoptingȱ
“majorityȱrule”ȱthatȱinternalȱcomplaintsȱareȱprotectedȱbecauseȱ“itȱbetterȱcapturesȱtheȱantiȬretaliationȱ
goals”ȱofȱFLSA);ȱLambertȱv.ȱAckerley,ȱ180ȱF.3dȱ997,ȱ1005ȱ(9thȱCir.ȱ1999)ȱ(enȱbanc)ȱ(holdingȱthatȱ
sectionȱ215(a)(3)ȱprotectionsȱ“extend[]ȱtoȱemployeesȱwhoȱcomplainȱtoȱtheirȱemployer”);ȱValerioȱv.ȱPutnamȱ
Assocs.ȱInc.,ȱ173ȱF.3dȱ35,ȱ43ȱ(1stȱCir.ȱ1999)ȱ(Campbell,ȱJ.)ȱ(concludingȱthatȱ“animatingȱspiritȱofȱtheȱ[FLSA]ȱ
isȱbestȱservedȱbyȱaȱconstructionȱofȱ§ȱ215(a)(3)ȱunderȱwhichȱtheȱfilingȱofȱaȱrelevantȱcomplaintȱwithȱtheȱ
employerȱnoȱlessȱthanȱwithȱaȱcourtȱorȱagencyȱmayȱgiveȱriseȱtoȱaȱretaliationȱclaim”);ȱEEOCȱv.ȱRomeoȱ
Cmty.ȱSch.,ȱ976ȱF.2dȱ985,ȱ989Ȭ90ȱ(6thȱCir.ȱ1992);ȱEEOCȱv.ȱWhiteȱ&ȱSonȱEnters.,ȱ881ȱF.2dȱ1006,ȱ1011ȱ(11thȱ
Cir.ȱ1989)ȱ(statingȱthatȱunofficialȱcomplaintsȱtoȱanȱemployerȱ“constituteȱanȱassertionȱofȱrightsȱprotectedȱ
underȱtheȱstatute”);ȱLoveȱv.ȱRE/MAXȱofȱAm.,ȱInc.,ȱ738ȱF.2dȱ383,ȱ387ȱ(10thȱCir.ȱ1984)ȱ(concludingȱthatȱ
sectionȱ215(a)(3)ȱappliesȱtoȱ“theȱunofficialȱassertionȱofȱrightsȱthroughȱcomplaintsȱatȱwork”);ȱBrennanȱv.ȱ
Maxey’sȱYamaha,ȱInc.,ȱ513ȱF.2dȱ179,ȱ181ȱ(8thȱCir.ȱ1975)ȱ(concludingȱthatȱaȱcomplaintȱtoȱcompanyȱ
presidentȱ“wasȱanȱactȱprotectedȱfromȱreprisals”ȱunderȱsectionȱ215(a)(3)).ȱȱȱ
8

14

1

supervisorȱandȱtoȱotherȱemployeesȱthatȱtheirȱemployerȱwasȱviolatingȱFLSAȱbyȱ

2

failingȱtoȱcompensateȱthemȱforȱtimeȱspentȱdonningȱandȱdoffingȱtheirȱworkȬ

3

relatedȱprotectiveȱgear.ȱȱId.ȱatȱ1329Ȭ30.ȱȱTheȱSeventhȱCircuitȱhadȱaffirmedȱ

4

summaryȱjudgmentȱforȱtheȱemployer,ȱrulingȱthatȱFLSAȱdoesȱnotȱprotectȱoralȱ

5

complaints.ȱȱId.ȱatȱ1330.ȱȱȱȱȱ

6

Decidingȱthatȱtheȱstatutoryȱphraseȱ“filedȱanyȱcomplaint,”ȱreadȱinȱisolation,ȱ

7

isȱ“openȱtoȱcompetingȱinterpretations,”ȱid.ȱatȱ1330Ȭ31,ȱtheȱSupremeȱCourtȱlookedȱ

8

toȱFLSA’sȱbasicȱobjectivesȱforȱinterpretiveȱguidance.ȱȱItȱalsoȱexaminedȱtheȱrangeȱ

9

ofȱmeaningsȱthatȱtheȱwordsȱ“filed”ȱandȱ“complaint”ȱandȱtheȱphraseȱ“filedȱanyȱ

10

complaint”ȱcouldȱbearȱandȱgaveȱ“aȱdegreeȱofȱweight”ȱtoȱtheȱviewsȱofȱtheȱagenciesȱ

11

chargedȱwithȱenforcingȱFLSAȱ–ȱtheȱDepartmentȱofȱLaborȱandȱtheȱEEOC,ȱwhichȱ

12

arguedȱforȱaȱbroadȱreadingȱofȱtheȱsection,ȱoneȱprotectiveȱofȱemployees.ȱȱId.ȱatȱ

13

1335.ȱȱȱȱȱ

14

TheȱCourtȱconcludedȱthatȱ“onlyȱoneȱinterpretationȱisȱpermissible”:ȱȱanȱoralȱ

15

complaintȱisȱprotectedȱbyȱFLSA’sȱantiȬretaliationȱprovisionȱifȱtheȱcomplaintȱisȱ

16

“sufficientlyȱclearȱandȱdetailedȱforȱaȱreasonableȱemployerȱtoȱunderstandȱit,ȱinȱ

17

lightȱofȱbothȱcontentȱandȱcontext,ȱasȱanȱassertionȱofȱrightsȱprotectedȱbyȱtheȱstatuteȱ

15

1

andȱaȱcallȱforȱtheirȱprotection.”ȱȱId.ȱatȱ1331,ȱ1335.ȱȱDespiteȱframingȱtheȱinquiryȱbyȱ

2

referenceȱtoȱwhatȱaȱ“reasonableȱemployer”ȱwouldȱunderstand,ȱid.ȱatȱ1335ȱ

3

(emphasisȱadded),ȱtheȱCourtȱneverthelessȱexpresslyȱdeclinedȱtoȱaddressȱtheȱ

4

logicallyȱpriorȱquestionȱwhetherȱFLSAȱapplies,ȱinȱtheȱfirstȱinstance,ȱtoȱcomplaintsȱ

5

madeȱdirectlyȱtoȱemployers,ȱratherȱthanȱtoȱgovernmentȱagencies.ȱȱId.ȱatȱ1336.ȱȱItȱisȱ

6

toȱthatȱquestionȱthatȱweȱnowȱturn.ȱȱȱȱȱȱ

7

C.

8

BothȱimpelledȱandȱguidedȱbyȱKasten,ȱweȱnowȱlookȱanewȱatȱtheȱstatutoryȱ

9

LookingȱAnewȱatȱtheȱStatutoryȱLanguage:ȱ“FiledȱAnyȱComplaint”ȱ

interpretationȱquestionȱthatȱweȱaddressedȱofȱourȱownȱaccordȱinȱLambert,ȱbutȱthatȱ

10

theȱKastenȱCourtȱdidȱnotȱresolve:ȱȱdoesȱsectionȱ215(a)(3)ȱprohibitȱretaliationȱ

11

againstȱemployeesȱforȱoralȱcomplaintsȱmadeȱtoȱemployers?ȱȱ

12
13
14
15

1. Theȱphraseȱ“filedȱanyȱcomplaint”ȱadmitsȱofȱmoreȱthanȱoneȱȱȱȱȱȱȱ
ȱȱ meaningȱ
ȱ
Aȱstatuteȱgenerallyȱ“shouldȱbeȱenforcedȱaccordingȱtoȱitsȱplainȱandȱ

16

unambiguousȱmeaning.”ȱȱUnitedȱStatesȱv.ȱLivecchi,ȱ711ȱF.3dȱ345,ȱ351ȱ(2dȱCir.ȱ

17

2013).ȱȱTheȱ“plainnessȱorȱambiguityȱofȱstatutoryȱlanguageȱisȱdeterminedȱbyȱ

18

referenceȱtoȱtheȱlanguageȱitself,ȱtheȱspecificȱcontextȱinȱwhichȱthatȱlanguageȱisȱ

19

used,ȱandȱtheȱbroaderȱcontextȱofȱtheȱstatuteȱasȱaȱwhole.”ȱȱRobinsonȱv.ȱShellȱOilȱ
16

1

Co.,ȱ519ȱU.S.ȱ337,ȱ341ȱ(1997).ȱȱIfȱweȱdetermineȱthatȱaȱstatutoryȱprovisionȱisȱ

2

ambiguous,ȱweȱthenȱturnȱtoȱcanonsȱofȱstatutoryȱconstructionȱforȱassistanceȱinȱ

3

interpretingȱtheȱstatute.ȱȱSeeȱDanielȱv.ȱAm.ȱBd.ȱofȱEmergencyȱMed.,ȱ428ȱF.3dȱ408,ȱ

4

423ȱ(2dȱCir.ȱ2005).ȱȱ

5

InȱLambert,ȱweȱdeterminedȱthatȱtheȱplainȱlanguageȱofȱsectionȱ215(a)(3)ȱ

6

prohibitedȱonlyȱ“retaliationȱforȱfilingȱformalȱcomplaints,ȱinstitutingȱaȱproceeding,ȱ

7

orȱtestifying.”ȱȱLambert,ȱ10ȱF.3dȱatȱ55ȱ(emphasisȱadded).ȱȱButȱwhenȱweȱlookȱagainȱ

8

atȱsectionȱ215(a)(3),ȱwithȱtheȱbenefitȱofȱKastenȱandȱtheȱreadingsȱofȱourȱsisterȱ

9

circuits,ȱweȱnowȱconcludeȱthatȱtheȱstatutoryȱlanguageȱisȱnotȱasȱplainȱandȱ

10

unambiguousȱasȱitȱseemedȱwhenȱLambertȱwasȱdecided.ȱȱSeeȱKasten,ȱ131ȱS.ȱCt.ȱatȱ

11

1330Ȭ31ȱ(statingȱthatȱsectionȱ215(a)(3)ȱ“mayȱbeȱopenȱtoȱcompetingȱ

12

interpretations”).ȱȱAsȱtheȱSupremeȱCourtȱexplained,ȱ“evenȱifȱtheȱwordȱ‘filed,’ȱ

13

consideredȱalone,ȱmightȱsuggestȱaȱnarrowȱinterpretationȱlimitedȱtoȱwritings,ȱtheȱ

14

phraseȱ‘anyȱcomplaint’ȱsuggestsȱaȱbroadȱinterpretationȱthatȱwouldȱincludeȱanȱ

15

oralȱcomplaint.”ȱȱId.ȱatȱ1332.ȱȱȱ

16
17

Guidedȱbyȱthisȱdiscussion,ȱweȱmustȱreevaluateȱtheȱdistinctionȱdrawnȱinȱ
Lambertȱandȱitsȱprogenyȱbetweenȱ“formal”ȱcomplaintsȱtoȱgovernmentȱagenciesȱ

17

1

andȱ“informal”ȱcomplaintsȱtoȱsupervisors.ȱȱFirst,ȱweȱobserveȱthatȱtheȱtextȱofȱtheȱ

2

statuteȱdoesȱnotȱprovideȱthatȱaȱcomplaintȱmustȱbeȱfiledȱ“formally,”ȱorȱexcludeȱ

3

fromȱitsȱprotectionsȱthoseȱcomplaintsȱthatȱareȱfiledȱ“informally.”ȱȱInȱshort:ȱȱitȱ

4

doesȱnotȱuseȱeitherȱword.ȱȱNorȱdoesȱitȱexpresslyȱdirectȱthat,ȱtoȱbeȱprotected,ȱaȱ

5

complaintȱmustȱbeȱfiledȱwithȱaȱgovernmentȱagencyȱorȱanyȱparticularȱentity.9ȱȱ

6

Second,ȱevenȱifȱtheȱwordȱ“filed,”ȱconsideredȱalone,ȱmightȱseemȱtoȱcontemplateȱ

7

lodgingȱaȱcomplaintȱwithȱaȱgovernmentalȱbody,ȱtheȱword’sȱcontextȱcounselsȱ

8

againstȱaȱnarrowȱreading:ȱȱasȱtheȱSupremeȱCourtȱreasoned,ȱtheȱphraseȱ“anyȱ

9

complaint”ȱsuggestsȱanȱexpansiveȱreading,ȱoneȱthatȱcouldȱincludeȱcomplaintsȱ

10

filedȱwithȱorȱexpressedȱtoȱanȱemployer.ȱ

11

CitingȱJusticeȱScalia’sȱdissentȱinȱKasten,ȱ131ȱS.ȱCt.ȱatȱ1337ȱ(Scalia,ȱJ.,ȱ

12

dissenting),ȱamicusȱcuriaeȱinȱsupportȱofȱdefendantsȱarguesȱthatȱtheȱphraseȱ“filedȱ

13

anyȱcomplaint”ȱclearlyȱandȱunambiguouslyȱrefersȱonlyȱtoȱcomplaintsȱmadeȱtoȱ

14

governmentȱagencies,ȱbecauseȱeveryȱotherȱuseȱofȱtheȱwordȱ“complaint”ȱinȱFLSAȱ

15

refersȱtoȱaȱgovernmentalȱfiling.ȱȱSeeȱ29ȱU.S.C.ȱ§ȱ216(b)ȱ(explainingȱthatȱtheȱrightȱ
ȱInȱfull,ȱsubsectionȱ3ȱofȱsectionȱ215(a)ȱprovidesȱthatȱitȱisȱunlawfulȱforȱanyȱperson:ȱȱ

9

ȱ

(3)ȱ toȱ dischargeȱ orȱ inȱ anyȱ otherȱ mannerȱ discriminateȱ againstȱ anyȱ employeeȱ
becauseȱ suchȱ employeeȱ hasȱ filedȱ anyȱ complaintȱ orȱ institutedȱ orȱ causedȱ toȱ beȱ
institutedȱ anyȱ proceedingȱ underȱ orȱ relatedȱ toȱ thisȱ chapter,ȱ orȱ hasȱ testifiedȱ orȱ isȱ
aboutȱtoȱtestifyȱinȱanyȱsuchȱproceeding,ȱorȱhasȱservedȱorȱisȱaboutȱtoȱserveȱonȱanȱ
industryȱcommittee.ȱ
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1

toȱbringȱcertainȱactionsȱ“shallȱterminateȱuponȱtheȱfilingȱofȱaȱcomplaintȱbyȱtheȱ

2

SecretaryȱofȱLabor”);ȱid.ȱ§ȱ216(c)ȱ(explainingȱthatȱtheȱstatuteȱofȱlimitationsȱforȱanȱ

3

actionȱforȱunpaidȱwagesȱcommencesȱ“onȱtheȱdateȱwhenȱtheȱcomplaintȱisȱfiled”);ȱ

4

id.ȱ§ȱ218c(b)ȱ(settingȱforthȱtheȱ“Complaintȱprocedure”ȱbyȱwhichȱoneȱmayȱ“seekȱ

5

relief”ȱbyȱfilingȱaȱcomplaintȱwithȱtheȱDepartmentȱofȱLabor).ȱȱAmicusȱalsoȱ

6

contendsȱthatȱtheȱphraseȱ“fil[ingȱa]ȱcomplaint”ȱisȱnotȱcommonlyȱusedȱtoȱdescribeȱ

7

theȱactȱofȱcomplainingȱtoȱanȱemployer.ȱ

8
9

But,ȱasȱourȱsisterȱcircuitsȱhaveȱrecognized,ȱtheȱphraseȱ“filedȱanyȱ
complaint”ȱmayȱalsoȱplausiblyȱbeȱinterpretedȱtoȱincludeȱintraȬcompanyȱ

10

complaints.ȱȱTheȱacceptedȱdefinitionȱofȱ“toȱfile,”ȱasȱtheȱFirstȱCircuitȱhasȱnoted,ȱ

11

mayȱincludeȱanȱemployee’sȱsubmissionȱofȱaȱwrittenȱletterȱofȱcomplaintȱtoȱanȱ

12

employer:ȱȱtheȱconceptȱisȱ“sufficientlyȱelasticȱtoȱencompassȱanȱinternalȱcomplaintȱ

13

madeȱtoȱaȱprivateȱemployerȱwithȱtheȱexpectationȱtheȱemployerȱwillȱplaceȱitȱonȱ

14

fileȱamongȱtheȱemployer’sȱofficialȱrecords.”ȱȱValerioȱv.ȱPutnamȱAssocs.ȱInc.,ȱ173ȱ

15

F.3dȱ35,ȱ41Ȭ42ȱ(1stȱCir.ȱ1999)ȱ(Campbell,ȱJ.).10ȱȱAnd,ȱfilingȱworkȬrelatedȱgrievancesȱ

ȱWeȱalsoȱagreeȱwithȱtheȱFourthȱCircuitȱthatȱtheȱphraseȱ“filedȱanyȱcomplaint”ȱisȱ“correctlyȱ
consideredȱseparatelyȱfromȱtheȱremainderȱofȱ§ȱ215(a)(3).”ȱȱMinor,ȱ669ȱF.3dȱatȱ436.ȱȱAsȱnotedȱabove,ȱ
FLSA’sȱantiȬretaliationȱprovisionȱprotectsȱanȱemployeeȱwhoȱhasȱ“filedȱanyȱcomplaintȱorȱinstitutedȱorȱ
causedȱtoȱbeȱinstitutedȱanyȱproceedingȱ.ȱ.ȱ.ȱorȱhasȱtestifiedȱorȱisȱaboutȱtoȱtestifyȱinȱanyȱsuchȱproceeding.”ȱȱ
29ȱU.S.C.ȱ§ȱ215(a)(3)ȱ(emphasisȱadded).ȱȱAsȱtheȱFourthȱCircuitȱconcluded,ȱbyȱphrasingȱsectionȱ215(a)(3)ȱinȱ
theȱdisjunctive,ȱ“Congressȱhasȱindicatedȱitsȱintentȱthatȱweȱconsiderȱeachȱofȱtheseȱcategoriesȱofȱprotectedȱ
10
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1

withȱemployersȱisȱaȱcommonȱpracticeȱinȱmanyȱworkplaces.ȱȱSee,ȱe.g.,ȱLambertȱv.ȱ

2

Ackerley,ȱ180ȱF.3dȱ997,ȱ1004ȱ(9thȱCir.ȱ1999)ȱ(enȱbanc)ȱ(notingȱthatȱ“anyȱ

3

complaint”ȱisȱclearlyȱbroadȱenoughȱtoȱencompassȱcomplaintsȱmadeȱtoȱemployers,ȱ

4

andȱhighlightingȱtheȱwidespreadȱpracticeȱofȱ“filing”ȱgrievancesȱandȱcomplaintsȱ

5

withȱunionsȱandȱemployersȱbeforeȱcommencingȱotherȱinternalȱorȱexternalȱ

6

proceedings).ȱȱInȱaddition,ȱ“filedȱanyȱcomplaint”ȱmustȱbeȱexaminedȱinȱcontext,ȱ

7

contrastingȱitȱwithȱtheȱneighboringȱphrase,ȱ“institutedȱanyȱproceeding”:ȱȱtoȱavoidȱ

8

renderingȱoneȱorȱtheȱotherȱsurplusage,ȱweȱmayȱconstrueȱtheȱfirstȱtoȱcontemplateȱ

9

aȱcommunicationȱ(suchȱasȱanȱintraȬcompanyȱcomplaintȱseekingȱaȱchangeȱinȱ

10

companyȱpractice)ȱthatȱdoesȱnotȱordinarilyȱtriggerȱaȱ“proceeding”ȱ(suchȱasȱanȱ

11

adjudicatoryȱprocess).11ȱ

12

Inȱlightȱofȱtheseȱcompetingȱinterpretations,ȱweȱconcludeȱthatȱtheȱstatutoryȱ

13

phraseȱ“filedȱanyȱcomplaint”ȱisȱvariableȱinȱmeaningȱandȱdoesȱnotȱ

14

unambiguouslyȱdenoteȱsubmissionȱofȱcomplaintsȱtoȱgovernmentȱagenciesȱalone.ȱȱ

15

Toȱinterpretȱtheȱlanguageȱofȱtheȱstatute,ȱthen,ȱweȱmustȱapplyȱtraditionalȱtoolsȱofȱ
activityȱindependently.”ȱȱMinor,ȱ669ȱF.3dȱatȱ436ȱ(explainingȱthatȱ“‘termsȱconnectedȱbyȱaȱdisjunctiveȱ
[should]ȱbeȱgivenȱseparateȱmeanings’”ȱ(quotingȱReiterȱv.ȱSonotoneȱCorp.,ȱ442ȱU.S.ȱ330,ȱ339ȱ(1979))).ȱ
ȱ
11ȱAsȱnotedȱabove,ȱseeȱsupraȱnoteȱ8,ȱotherȱcircuitsȱhaveȱdrawnȱsimilarȱconclusionsȱaboutȱtheȱreachȱ
ofȱtheȱphraseȱ“filedȱanyȱcomplaint.”ȱȱSeeȱMinor,ȱ669ȱF.3dȱatȱ432;ȱKasten,ȱ570ȱF.3dȱatȱ838;ȱHagan,ȱ529ȱF.3dȱ
atȱ626;ȱLambert,ȱ180ȱF.3dȱatȱ1005;ȱValerio,ȱ173ȱF.3dȱatȱ43;ȱWhiteȱ&ȱSonȱEnters.,ȱ881ȱF.2dȱatȱ1011;ȱLove,ȱ738ȱ
F.2dȱatȱ387;ȱBrennan,ȱ513ȱF.2dȱatȱ181.ȱ
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1

statutoryȱinterpretation.ȱȱTheseȱincludeȱlookingȱtoȱtheȱpurposeȱofȱFLSA,ȱandȱ

2

affordingȱsomeȱdegreeȱofȱweightȱtoȱtheȱinterpretationsȱofȱtheȱagenciesȱchargedȱ

3

withȱenforcingȱit.ȱȱSeeȱMinorȱv.ȱBostwickȱLabs.,ȱInc.,ȱ669ȱF.3dȱ428,ȱ436ȱ(4thȱCir.ȱ

4

2012)ȱ(concludingȱthatȱ“‘filedȱanyȱcomplaint’ȱisȱambiguousȱasȱtoȱwhetherȱ

5

intracompanyȱcomplaintsȱareȱprotectedȱactivityȱunderȱtheȱFLSA,”ȱandȱ“mov[ing]ȱ

6

toȱotherȱinterpretiveȱtools”).ȱȱȱ

7

2. Statutoryȱpurposeȱ

8

CongressȱdeclaredȱitsȱintentionȱinȱFLSAȱ“toȱcorrectȱandȱasȱrapidlyȱasȱ

9

practicableȱtoȱeliminate”ȱlaborȱconditionsȱ“detrimentalȱtoȱtheȱmaintenanceȱofȱtheȱ

10

minimumȱstandardȱofȱlivingȱnecessaryȱforȱhealth,ȱefficiency,ȱandȱgeneralȱwellȬ

11

beingȱofȱworkers,”ȱwithoutȱsubstantiallyȱreducingȱemploymentȱorȱearningȱ

12

power.ȱȱ29ȱU.S.C.ȱ§ȱ202.ȱȱToȱachieveȱthisȱgoal,ȱFLSAȱsetsȱforthȱminimumȱwageȱ

13

standards,ȱid.ȱ§ȱ206,ȱandȱestablishesȱcertainȱpayrollȱpracticeȱrequirements,ȱid.ȱȱȱȱȱ

14

§§ȱ207,ȱ211(c),ȱamongȱotherȱmandates.ȱȱBecauseȱtheȱgovernmentȱcannotȱdirectlyȱ

15

monitorȱeveryȱemployer’sȱpayroll,ȱFLSAȱalsoȱcreatesȱanȱenforcementȱmechanismȱ

16

thatȱreliesȱinȱsignificantȱpartȱonȱemployees’ȱcomplaints.ȱȱSeeȱMitchellȱv.ȱRobertȱ

17

DeMarioȱJewelry,ȱInc.,ȱ361ȱU.S.ȱ288,ȱ292ȱ(1960).ȱȱCongressȱenactedȱ

21

1

sectionȱ215(a)(3)ȱtoȱ“prevent[ȱ]ȱfearȱofȱeconomicȱretaliationȱfromȱinducingȱ

2

workersȱquietlyȱtoȱacceptȱsubstandardȱconditions,”ȱKasten,ȱ131ȱS.ȱCt.ȱatȱ1333ȱ

3

(internalȱquotationȱmarksȱomitted),ȱandȱtoȱfosterȱanȱatmosphereȱprotectiveȱofȱ

4

employeesȱwhoȱlodgeȱsuchȱcomplaints.ȱȱ

5

Weȱhaveȱrepeatedlyȱaffirmedȱthatȱ“theȱremedialȱnatureȱofȱtheȱFLSAȱ

6

warrantsȱanȱexpansiveȱinterpretationȱofȱitsȱprovisionsȱsoȱthatȱtheyȱwillȱhaveȱtheȱ

7

widestȱpossibleȱimpactȱinȱtheȱnationalȱeconomy.”ȱȱIrizarryȱv.ȱCatsimatidis,ȱ722ȱ

8

F.3dȱ99,ȱ110ȱ(2dȱCir.ȱ2013)ȱ(internalȱquotationȱmarksȱandȱalterationsȱomitted);ȱ

9

Carterȱv.ȱDutchessȱCmty.ȱColl.,ȱ735ȱF.2dȱ8,ȱ12ȱ(2dȱCir.ȱ1984)ȱ(same);ȱseeȱalsoȱ

10

Zhengȱv.ȱLibertyȱApparelȱCo.,ȱ355ȱF.3dȱ61,ȱ66ȱ(2dȱCir.ȱ2003)ȱ(recognizingȱtheȱ

11

“remedialȱpurpose”ȱofȱFLSA).ȱȱFLSA’sȱremedialȱgoalsȱcounselȱinȱfavorȱofȱ

12

construingȱtheȱphraseȱ“filedȱanyȱcomplaint”ȱinȱsectionȱ215(a)(3)ȱbroadly,ȱtoȱ

13

includeȱintraȬcompanyȱcomplaintsȱtoȱemployersȱasȱwellȱasȱcomplaintsȱtoȱ

14

governmentȱagencies.ȱȱSee,ȱe.g.,ȱValerio,ȱ173ȱF.3dȱatȱ43ȱ(concludingȱthatȱtheȱ

15

“remedialȱandȱhumanitarianȱpurposesȱofȱ[FLSA]ȱ.ȱ.ȱ.ȱwouldȱhardlyȱbeȱfurtheredȱ

16

byȱaȱnarrowȱreadingȱofȱ§ȱ215(a)(3)”ȱ(internalȱquotationȱmarksȱandȱcitationsȱ

17

omitted)).ȱȱȱ
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1

Prohibitingȱretaliationȱagainstȱemployeesȱwhoȱmakeȱinternalȱcomplaintsȱ

2

furthersȱtheȱpurposesȱofȱFLSAȱbyȱencouragingȱspeedierȱandȱmoreȱefficientȱ

3

resolutionȱofȱemployeeȱgrievances,ȱandȱresolvingȱFLSAȬrelatedȱissuesȱbeforeȱ

4

employeesȱhaveȱlostȱsignificantȱwagesȱorȱotherȱbenefits.ȱȱAsȱtheȱSupremeȱCourtȱ

5

cautionedȱinȱKasten,ȱlimitingȱtheȱprotectionsȱofȱsectionȱ215(a)(3)ȱtoȱemployeesȱ

6

whoȱmakeȱcomplaintsȱtoȱgovernmentȱagenciesȱ“wouldȱdiscourageȱtheȱuseȱofȱ

7

desirableȱinformalȱworkplaceȱgrievanceȱproceduresȱtoȱsecureȱcomplianceȱwithȱ

8

theȱAct.”ȱȱ131ȱS.ȱCt.ȱatȱ1334.ȱȱEvenȱbeforeȱKasten,ȱtheȱFirstȱCircuitȱopinedȱthatȱ

9

“[b]yȱprotectingȱonlyȱthoseȱemployeesȱwhoȱkeptȱsecretȱtheirȱbeliefȱthatȱtheyȱwereȱ

10

beingȱillegallyȱtreatedȱuntilȱtheyȱfiledȱaȱlegalȱproceeding,”ȱaȱnarrowȱ

11

interpretationȱofȱFLSAȱ“wouldȱdiscourageȱpriorȱdiscussionȱofȱtheȱmatterȱbetweenȱ

12

employeeȱandȱemployer,ȱandȱwouldȱhaveȱtheȱbizarreȱeffectȱbothȱofȱdiscouragingȱ

13

earlyȱsettlementȱattemptsȱandȱcreatingȱanȱincentiveȱforȱtheȱemployerȱtoȱfireȱanȱȱ

14

employeeȱasȱsoonȱasȱpossibleȱafterȱlearningȱtheȱemployeeȱbelievedȱheȱwasȱbeingȱ

15

treatedȱillegally.”ȱȱValerio,ȱ173ȱF.3dȱatȱ43.ȱȱ

16
17

TheȱprotectiveȱpurposeȱofȱFLSA,ȱrecognizedȱandȱactedȱonȱbyȱtheȱKastenȱ
Court,ȱcounselsȱunmistakablyȱinȱfavorȱofȱadoptingȱaȱreadingȱofȱtheȱstatutoryȱ

23

1

phraseȱ“filedȱanyȱcomplaint”ȱthatȱincludesȱlodgingȱanȱinternalȱcomplaintȱwithȱanȱ

2

employer.ȱȱȱȱȱ
3. Administrativeȱinterpretationsȱ

3
4

Weȱnextȱexamineȱanotherȱfactorȱrelevantȱtoȱourȱanalysis:ȱȱtheȱviewsȱofȱtheȱ

5

EEOCȱandȱtheȱSecretaryȱofȱLabor,ȱasȱtheȱauthoritiesȱchargedȱwithȱenforcingȱ

6

FLSA.12ȱȱ“TheȱwellȬreasonedȱviewsȱofȱtheȱagenciesȱimplementingȱaȱstatuteȱ

7

constituteȱaȱbodyȱofȱexperienceȱandȱinformedȱjudgmentȱtoȱwhichȱcourtsȱandȱ

8

litigantsȱmayȱproperlyȱresortȱforȱguidanceȱ.ȱ.ȱ.ȱ.”ȱȱUnitedȱStatesȱv.ȱMeadȱCorp.,ȱ

9

533ȱU.S.ȱ218,ȱ227ȱ(2001)ȱ(internalȱquotationȱmarksȱandȱbracketsȱomitted).ȱȱTheȱ

10

weightȱappropriatelyȱaffordedȱanȱagencyȱinterpretationȱthatȱlacksȱtheȱforceȱofȱ

11

lawȱ–ȱsuchȱasȱanȱagencyȱmanualȱorȱlitigationȱdocumentȱ–ȱdependsȱuponȱ“theȱ

12

thoroughnessȱevidentȱinȱitsȱconsideration,ȱtheȱvalidityȱofȱitsȱreasoning,ȱitsȱ

13

consistencyȱwithȱearlierȱandȱlaterȱpronouncements,ȱandȱallȱthoseȱfactorsȱwhichȱ

14

giveȱitȱpowerȱtoȱpersuade,ȱifȱlackingȱpowerȱtoȱcontrol.”ȱȱSkidmoreȱv.ȱSwiftȱ&ȱCo.,ȱ

15

323ȱU.S.ȱ134,ȱ140ȱ(1944).ȱȱInȱKasten,ȱtheȱSupremeȱCourtȱascribedȱ“aȱdegreeȱofȱ

ȱCongressȱhasȱauthorizedȱtheȱSecretaryȱofȱLaborȱtoȱenforceȱFLSA’sȱsubstantiveȱprovisions.ȱȱ29ȱ
U.S.C.ȱ§ȱ216(c).ȱȱLikeȱFLSA,ȱtheȱEPAȱwasȱoriginallyȱenforcedȱbyȱtheȱSecretaryȱofȱLabor,ȱbutȱinȱ1977,ȱ
authorityȱtoȱenforceȱtheȱEPAȱandȱjurisdictionȱoverȱitsȱregulationsȱwereȱtransferredȱtoȱtheȱEEOC,ȱanȱ
independentȱbipartisanȱcommissionȱcharteredȱbyȱTitleȱVIIȱofȱtheȱCivilȱRightsȱAct,ȱ42ȱU.S.C.ȱ§ȱ2000e.ȱȱSeeȱ
ReorganizationȱPlanȱNo.ȱ1ȱofȱ1978,ȱ5ȱU.S.C.ȱApp.ȱ§ȱ1.ȱȱ
12

24

1

weight”ȱtoȱtheȱviewsȱofȱtheȱEEOCȱandȱtheȱSecretary,ȱfindingȱthemȱ“reasonable”ȱ

2

andȱ“consistentȱwithȱtheȱAct,”ȱandȱexplainingȱthatȱ“[t]heȱlengthȱofȱtimeȱtheȱ

3

agenciesȱhaveȱheldȱthemȱsuggestsȱthatȱtheyȱreflectȱcarefulȱconsideration,ȱnotȱ‘postȱ

4

hocȱrationalizatio[n].’”ȱȱ131ȱS.ȱCt.ȱatȱ1335ȱ(quotingȱMotorȱVehicleȱMfrs.ȱAss’nȱofȱ

5

UnitedȱStates,ȱInc.ȱv.ȱStateȱFarmȱMut.ȱAutomobileȱIns.ȱCo.,ȱ463ȱU.S.ȱ29,ȱ50ȱ(1983)).ȱ

6

Sinceȱnoȱlaterȱthanȱ1998,ȱtheȱEEOCȱComplianceȱManualȱ–ȱaȱdocumentȱ

7

intended,ȱamongȱotherȱthings,ȱtoȱ“provide[ȱ]ȱguidanceȱandȱinstructionsȱforȱ

8

investigatingȱandȱanalyzingȱclaimsȱofȱretaliationȱunderȱtheȱstatutesȱenforcedȱbyȱ

9

theȱEEOC”ȱ–ȱhasȱprovidedȱthatȱemployeesȱareȱprotectedȱfromȱretaliationȱ“ifȱanȱ

10

individualȱexplicitlyȱorȱimplicitlyȱcommunicatesȱtoȱhisȱorȱherȱemployerȱorȱotherȱ

11

coveredȱentityȱaȱbeliefȱthatȱitsȱactivity”ȱisȱunlawful.13ȱȱ2ȱEEOCȱComplianceȱ

12

Manual,ȱSectionȱ8:ȱRetaliationȱ§ȱ8ȬII(B)(1)ȱ(Mayȱ20,ȱ1998).14ȱȱȱ

13

Theȱagencies’ȱlitigationȱpositionsȱonȱthisȱquestionȱhaveȱalsoȱbeenȱconsistentȱ

14

forȱdecades.ȱȱBothȱtheȱSecretaryȱandȱtheȱEEOCȱhaveȱfiledȱnumerousȱbriefsȱinȱtheȱ

15

variousȱCourtsȱofȱAppealsȱmaintainingȱthatȱsectionȱ215(a)(3)ȱprohibitsȱretaliationȱ

ȱTheȱSupremeȱCourtȱhasȱdescribedȱtheȱEEOCȱComplianceȱManualȱasȱreflectingȱ“aȱbodyȱofȱ
experienceȱandȱinformedȱjudgmentȱtoȱwhichȱcourtsȱandȱlitigantsȱmayȱproperlyȱresortȱforȱguidance”ȱandȱ
thusȱ“entitledȱtoȱaȱmeasureȱofȱrespect.”ȱȱFed.ȱExpressȱCorp.ȱv.ȱHolowecki,ȱ552ȱU.S.ȱ389,ȱ399ȱ(2008)ȱ
(internalȱquotationȱmarksȱomitted).ȱȱȱ
ȱ
14ȱAvailableȱatȱhttp://www.eeoc.gov/policy/docs/retal.pdfȱ(lastȱvisitedȱMar.ȱ29,ȱ2015).ȱȱȱȱ
13
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1

againstȱemployeesȱwhoȱcomplainȱtoȱtheirȱemployersȱaboutȱFLSAȱviolations.ȱȱSeeȱ

2

Minor,ȱ669ȱF.3dȱatȱ439ȱ(notingȱthatȱ“althoughȱitȱisȱnotȱdeterminative,ȱbecauseȱtheȱ

3

SecretaryȱandȱtheȱEEOCȱhaveȱconsistentlyȱadvancedȱthisȱreasonableȱandȱ

4

thoroughlyȱconsideredȱposition,ȱitȱaddsȱforceȱtoȱourȱconclusion”ȱ(internalȱ

5

quotationȱmarksȱandȱalterationsȱomitted)).ȱȱWeȱareȱadvisedȱthatȱthisȱlitigationȱ

6

positionȱdatesȱbackȱtoȱatȱleastȱ1989ȱforȱtheȱEEOCȱandȱ1999ȱforȱtheȱSecretary.ȱȱSeeȱ

7

BriefȱforȱtheȱEEOCȱasȱAmicusȱCuriaeȱatȱ2;ȱBriefȱforȱtheȱSecretaryȱofȱLaborȱasȱ

8

AmicusȱCuriaeȱatȱ27.ȱȱȱ

9

ForȱtheȱreasonsȱreliedȱonȱbyȱtheȱSupremeȱCourtȱinȱKastenȱasȱtoȱtheȱ

10

questionȱofȱoralȱcomplaints,ȱthen,ȱweȱfindȱthatȱtheȱagencies’ȱlongstanding,ȱ

11

consistentȱinterpretationȱprovidesȱadditionalȱsupportȱforȱtheȱviewȱthatȱtoȱ“file[]ȱ

12

anyȱcomplaint”ȱincludesȱtoȱsubmitȱaȱcomplaintȱtoȱanȱemployer.ȱȱ

13
14
15
16

D.

Toȱ“File[]ȱAnyȱComplaint”ȱEncompassesȱIntraȬCompanyȱ
Complaintsȱȱȱ
ȱ
Basedȱonȱtheȱforegoingȱanalysis,ȱweȱconcludeȱthatȱsectionȱ215(a)(3)ȱdoesȱ

17

notȱrestrictȱitsȱprotectionsȱtoȱemployeesȱwhoȱfileȱformal,ȱwrittenȱcomplaintsȱwithȱ

18

governmentȱagencies.ȱȱConsistentȱwithȱFLSA’sȱtextȱandȱremedialȱpurpose,ȱwithȱ

19

theȱapproachȱadoptedȱinȱKasten,ȱandȱwithȱCongressionalȱdesignȱtoȱencourageȱ
26

1

workersȱtoȱreportȱpotentialȱviolationsȱwithoutȱfearȱofȱreprisal,ȱweȱconstrueȱtheȱ

2

phraseȱ“file[]ȱanyȱcomplaint”ȱasȱencompassingȱoralȱcomplaintsȱmadeȱtoȱ

3

employersȱinȱaȱcontextȱthatȱmakesȱtheȱassertionȱofȱrightsȱplain.ȱȱOurȱreadingȱ

4

derivesȱsupportȱfromȱtheȱprovision’sȱconsistent,ȱlongstandingȱinterpretationȱbyȱ

5

theȱagenciesȱchargedȱwithȱitsȱenforcement.ȱȱItȱbringsȱusȱinȱharmony,ȱtoo,ȱwithȱtheȱ

6

decisionsȱofȱtheȱotherȱCourtsȱofȱAppealsȱtoȱhaveȱconsideredȱtheȱissue.15ȱȱȱ

7

Ourȱreadingȱisȱsubject,ȱhowever,ȱtoȱcertainȱlimitations.ȱȱAsȱobservedȱinȱpartȱ

8

byȱtheȱKastenȱCourt,ȱwhetherȱtheȱ“fil[ingȱofȱa]ȱcomplaint”ȱ–ȱespeciallyȱanȱoralȱ

9

complaintȱdeliveredȱdirectlyȱtoȱanȱemployerȱ–ȱconstitutesȱanȱactȱprotectedȱbyȱ

10

FLSAȱisȱaȱcontextȬdependentȱinquiry.ȱȱInȱsomeȱcircumstances,ȱanȱemployerȱmayȱ

11

findȱitȱdifficultȱtoȱrecognizeȱanȱoralȱcomplaintȱasȱoneȱinvokingȱrightsȱprotectedȱ

12

byȱFLSA.ȱȱItȱseemsȱtoȱusȱinconsistentȱwithȱKastenȱtoȱelevateȱaȱgrumbleȱinȱtheȱ

13

hallwayȱaboutȱanȱemployer’sȱpayrollȱpracticeȱtoȱaȱcomplaintȱ“filed”ȱwithȱtheȱ

14

employerȱwithinȱtheȱmeaningȱofȱsectionȱ215(a)(3).ȱȱIndeed,ȱtheȱSupremeȱCourtȱ

15

observedȱinȱKastenȱthatȱ“theȱphraseȱ‘filedȱanyȱcomplaint’ȱcontemplatesȱsomeȱ

16

degreeȱofȱformality,”ȱ131ȱS.ȱCt.ȱatȱ1334ȱ(emphasisȱadded),ȱbutȱdescribedȱtheȱlevelȱ

17

ofȱformalityȱnecessaryȱinȱtermsȱofȱtheȱemployer’sȱinterestsȱinȱknowingȱwhenȱitȱ

ȱSeeȱsupraȱnoteȱ8.ȱȱȱȱ

15
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1

needȱtakeȱcareȱtoȱavoidȱactionȱthatȱmightȱbeȱseenȱasȱretaliatory:ȱȱ“whereȱtheȱ

2

recipientȱhasȱbeenȱgivenȱfairȱnoticeȱthatȱaȱgrievanceȱhasȱbeenȱlodgedȱandȱdoes,ȱorȱ

3

should,ȱreasonablyȱunderstandȱtheȱmatterȱasȱpartȱofȱitsȱbusinessȱconcerns,”ȱid.ȱȱȱ

4

Recognizingȱtheȱpotentialȱforȱambiguityȱinȱoralȱcommunications,ȱyetȱ

5

desiringȱnotȱtoȱimpairȱtheȱenforcementȱframeworkȱadoptedȱinȱtheȱstatute,ȱtheȱ

6

KastenȱCourtȱexplainedȱthatȱ“aȱcomplaintȱisȱ‘filed’ȱ[only]ȱwhenȱaȱreasonable,ȱ

7

objectiveȱpersonȱwouldȱhaveȱunderstoodȱtheȱemployeeȱtoȱhaveȱputȱtheȱemployerȱ

8

onȱnoticeȱthatȱtheȱemployeeȱisȱassertingȱstatutoryȱrightsȱunderȱtheȱAct.”ȱȱId.ȱatȱ

9

1335ȱ(internalȱquotationȱmarksȱandȱalterationsȱomitted).ȱȱTheȱemployeeȱneedȱnotȱ

10

invokeȱtheȱActȱbyȱname,ȱbut,ȱasȱtheȱCourtȱconcluded,ȱ“[t]oȱfallȱwithinȱtheȱscopeȱ

11

ofȱtheȱantiretaliationȱprovision,ȱaȱcomplaintȱmustȱbeȱsufficientlyȱclearȱandȱ

12

detailedȱforȱaȱreasonableȱemployerȱtoȱunderstandȱit,ȱinȱlightȱofȱbothȱcontentȱandȱ

13

context,ȱasȱanȱassertionȱofȱrightsȱprotectedȱbyȱtheȱstatuteȱandȱaȱcallȱforȱtheirȱ

14

protection.”ȱȱId.ȱȱDefiningȱtheȱexactȱcontoursȱofȱthatȱstandardȱisȱbeyondȱtheȱscopeȱ

15

ofȱthisȱopinion,ȱbutȱitȱwould,ȱforȱexample,ȱexcludeȱfromȱtheȱconceptȱofȱ“fil[ingȱa]ȱ
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1

complaint”ȱaȱmereȱpassingȱcomment.16ȱȱThisȱlimitation,ȱappliedȱwithȱtheȱstatute’sȱ

2

remedialȱpurposeȱinȱmind,ȱinformsȱandȱcabinsȱourȱholdingȱtoday.ȱ

3

Weȱdecline,ȱhowever,ȱtoȱaddressȱhereȱtheȱquestionȱwhetherȱGreathouse’sȱ

4

complaintȱprovidedȱanȱadequateȱbasisȱonȱwhichȱtoȱenterȱaȱdefaultȱjudgmentȱ

5

againstȱhisȱemployerȱonȱhisȱretaliationȱclaim.ȱȱTheȱdecisionȱwhetherȱtoȱenterȱ

6

defaultȱjudgmentȱisȱcommittedȱtoȱtheȱdistrictȱcourt’sȱdiscretion,ȱseeȱCityȱofȱNewȱ

7

Yorkȱv.ȱMickalisȱPawnȱShop,ȱLLC,ȱ645ȱF.3dȱ114,ȱ131ȱ(2dȱCir.ȱ2011),ȱasȱisȱtheȱ

8

decisionȱwhetherȱtoȱconductȱaȱhearingȱbeforeȱdecidingȱtheȱdefaultȱjudgmentȱ

9

motion,ȱseeȱFinkelȱv.ȱRomanowicz,ȱ577ȱF.3dȱ79,ȱ87ȱ(2dȱCir.ȱ2009).ȱȱȱSeeȱalsoȱFed.ȱ

10

R.ȱCiv.ȱP.ȱ55(b)(2)ȱ(“Theȱcourtȱmayȱconductȱhearingsȱorȱmakeȱreferralsȱ.ȱ.ȱ.ȱwhen,ȱ

11

toȱenterȱorȱeffectuateȱjudgment,ȱitȱneedsȱtoȱ.ȱ.ȱ.ȱconductȱanȱaccounting;ȱ.ȱ.ȱ.ȱ

12

determineȱtheȱamountȱofȱdamages;ȱ.ȱ.ȱ.ȱestablishȱtheȱtruthȱofȱanyȱallegationȱbyȱ

13

evidence;ȱorȱ.ȱ.ȱ.ȱinvestigateȱanyȱotherȱmatter.”).17ȱȱWeȱthereforeȱremandȱtheȱcauseȱ

ȱTheȱstateȱofȱtheȱrecordȱinȱLambertȱwasȱsuchȱthatȱitȱisȱdifficultȱtoȱascertainȱwhetherȱtheȱ
complaintȱandȱtheȱsettingȱinȱwhichȱitȱwasȱcommunicatedȱsatisfiedȱtheȱconditionsȱthatȱtheȱKastenȱmajorityȱ
identifiedȱasȱnecessaryȱtoȱgiveȱtheȱemployerȱ“fairȱnoticeȱthatȱaȱgrievanceȱhasȱbeenȱlodged.”ȱȱKasten,ȱ131ȱS.ȱ
Ct.ȱatȱ1334.ȱȱWeȱnoteȱfurtherȱthatȱtheȱcomplaintsȱmadeȱtoȱtheȱsupervisorȱinȱLambertȱwereȱparticularlyȱillȬ
documentedȱandȱremovedȱinȱtimeȱfromȱtheȱallegedlyȱdiscriminatoryȱaction.ȱȱȱȱ
ȱ
17ȱJudgeȱKorman,ȱconcurringȱinȱpartȱandȱdissentingȱinȱpart,ȱinfra,ȱhighlights,ȱamongȱotherȱ
passages,ȱtextȱfromȱTransȱWorldȱAirlines,ȱInc.ȱv.ȱHughes,ȱ449ȱF.2dȱ51ȱ(2dȱCir.ȱ1971),ȱrev’dȱonȱotherȱ
grounds,ȱ409ȱU.S.ȱ363ȱ(1973),ȱinȱwhichȱthisȱCourtȱassertedȱthatȱaȱ“defaultȱha[s]ȱtheȱeffectȱofȱadmittingȱorȱ
establishingȱthatȱtheȱactsȱpleadedȱinȱtheȱcomplaintȱviolatedȱtheȱ[applicable]ȱlaw[],”ȱid.ȱatȱ70.ȱȱHeȱsuggests,ȱ
onȱthisȱbasisȱandȱinȱlightȱofȱdefendants’ȱdefaults,ȱthatȱtheȱDistrictȱCourtȱwasȱrequiredȱtoȱawardȱ
16

29

1

toȱtheȱDistrictȱCourtȱforȱaȱrulingȱinȱtheȱfirstȱinstanceȱonȱGreathouse’sȱdefaultȱ

2

judgmentȱmotionȱwithȱrespectȱtoȱhisȱclaimȱforȱunlawfulȱretaliationȱunderȱFLSA.ȱȱ

3

ȱ

4

CONCLUSIONȱ

5

Inȱsum,ȱweȱoverruleȱwhatȱisȱleftȱofȱourȱholdingȱinȱLambertȱv.ȱGeneseeȱ

6

Hospital,ȱ10ȱF.3dȱ46ȱ(2dȱCir.ȱ1993),ȱandȱconclude,ȱinȱaccordanceȱwithȱallȱofȱourȱ

7

sisterȱcircuitsȱtoȱhaveȱaddressedȱtheȱissue,ȱthatȱsectionȱ215(a)(3)ȱprohibitsȱ

8

retaliationȱagainstȱemployeesȱwhoȱorallyȱcomplainȱtoȱtheirȱemployers,ȱsoȱlongȱasȱ

9

theirȱcomplaintȱisȱ“sufficientlyȱclearȱandȱdetailedȱforȱaȱreasonableȱemployerȱtoȱ

10

understandȱit,ȱinȱlightȱofȱbothȱcontentȱandȱcontext,ȱasȱanȱassertionȱofȱrightsȱ

11

protectedȱbyȱtheȱstatuteȱandȱaȱcallȱforȱtheirȱprotection.”ȱȱKasten,ȱ131ȱS.ȱCt.ȱatȱ1335.ȱȱȱ

12

WeȱthereforeȱVACATEȱtheȱDistrictȱCourt’sȱjudgmentȱinsofarȱasȱitȱreliedȱonȱ

13

Lambert,ȱandȱREMANDȱtheȱcauseȱtoȱtheȱDistrictȱCourtȱtoȱdetermine,ȱinȱtheȱfirstȱ

Greathouseȱdamagesȱonȱhisȱsectionȱ215(a)(3)ȱretaliationȱclaim,ȱcontendingȱthatȱtheȱdefaultsȱconclusivelyȱ
establishedȱdefendants’ȱliability—andȱwereȱnotȱsimplyȱanȱadmissionȱtoȱtheȱwellȬpleadedȱallegations.ȱȱButȱ
evenȱifȱthisȱpassageȱfromȱTransȱWorldȱAirlinesȱremainsȱgoodȱlawȱinȱlightȱofȱthisȱCourt’sȱsubsequentȱ
jurisprudence,ȱsee,ȱe.g.,ȱFinkel,ȱ577ȱF.3dȱatȱ84ȱ(Theȱdistrictȱcourtȱ“isȱ.ȱ.ȱ.ȱrequiredȱtoȱdetermineȱwhetherȱ
[plaintiff’s]ȱallegationsȱestablishȱ[defendant’s]ȱliabilityȱasȱaȱmatterȱofȱlaw.”),ȱtheȱCourtȱinȱthatȱcaseȱdidȱnotȱ
holdȱthatȱaȱdistrictȱcourtȱlacksȱdiscretionȱtoȱinvestigateȱtheȱbasisȱforȱaȱplaintiff’sȱclaimsȱbeforeȱdecidingȱ
whetherȱtoȱgrantȱdefaultȱjudgment,ȱseeȱgenerallyȱ10AȱWright,ȱMillerȱ&ȱKane,ȱFederalȱPracticeȱ&ȱ
Procedureȱ§ȱ2684,ȱatȱ28ȱ(“Theȱcourtȱhasȱdiscretionȱtoȱdecideȱwhetherȱtoȱenterȱaȱjudgmentȱbyȱdefault,ȱ
.ȱ.ȱ.ȱandȱRuleȱ55(b)(2)ȱempowersȱtheȱdistrictȱjudgeȱtoȱholdȱhearingsȱorȱ‘orderȱsuchȱreferencesȱasȱitȱdeemsȱ
necessaryȱandȱproper’ȱtoȱaidȱitsȱexecutionȱofȱthisȱdiscretion.”).ȱ
ȱ

30

1

instance,ȱwhetherȱtoȱgrantȱGreathouseȱaȱdefaultȱjudgmentȱonȱhisȱretaliationȱclaimȱ

2

underȱsectionȱ215(a)(3),ȱandȱifȱso,ȱwhatȱdamages,ȱifȱany,ȱGreathouseȱisȱentitledȱtoȱ

3

recoverȱtherefor.18ȱȱ

ȱTheȱDistrictȱCourtȱdeemedȱGreathouse’sȱNYLLȱretaliationȱclaimȱwaivedȱbecauseȱheȱdidȱnotȱ
requestȱanyȱrelatedȱdamagesȱinȱhisȱsubmissionsȱtoȱtheȱMagistrateȱJudge.ȱȱGreathouse,ȱ2012ȱWLȱ5185591,ȱ
atȱ*6.ȱȱSinceȱGreathouseȱconcedesȱthatȱifȱheȱsucceedsȱonȱhisȱFLSAȱretaliationȱclaimȱunderȱ29ȱU.S.C.ȱ
§ȱ215(a)(3),ȱheȱmayȱnotȱrecoverȱduplicativeȱdamagesȱunderȱtheȱNYLL,ȱweȱdoȱnotȱreachȱhisȱNYLLȱclaimȱ
here.ȱ
ȱ
18

31

Greathouse v. JHS Security, Inc., No. 12-4521-cv

Edward R. Korman, District Judge, concurring in part, dissenting in part:
Darnell Greathouse (“Greathouse”) complained orally to his employer, JHS Security, Inc.
(“JHS”), that he had not received a paycheck in several months. Greathouse alleged that he was
terminated as a result. The majority recognizes that, under Lambert v. Genesee Hosp., 10 F.3d
46 (2d Cir. 1993) (Walker, J.), Greathouse would be precluded from recovering on his FLSA
retaliation claim, because the complaint that prompted his retaliatory dismissal was made to his
employer, and not to a government agency. Nevertheless, it declines to follow Lambert because
it concludes that it is no longer good law after Kasten v. Saint-Gobain Performance Plastics
Corp., 131 S. Ct. 1325 (2011). Moreover, because any damage award predicated on New York
Labor Law (“NYLL”)—if such an award were made—would duplicate Greathouse’s recovery
on the Fair Labor Standards Act (“FLSA”) retaliation claim, the majority declines to address the
issue whether he waived his claim for damages under the NYLL. This assumes that on remand,
contrary to my understanding of Kasten, Greathouse would be entitled to recover damages if
Lambert is overruled.
I agree that the district court erred by denying an award of damages on the FLSA
retaliation cause of action. I would hold that Greathouse is entitled to an award of damages in
his favor pursuant to the anti-retaliation provision of the FLSA § 215(a)(3) and on his pendent
NYLL § 215(2) claim. I reach this conclusion because the procedural posture of this case makes
it inappropriate to do anything other than enter a default judgment on both causes of action after
the failure of the defendants to appear.
BACKGROUND
I begin with a brief overview of the procedural history of the case. On March 15, 2012,
the district judge ordered “that a default judgment be entered against [the] defendants . . . with
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the amount of the judgment to be determined after an inquest before . . . the magistrate judge.”
Default J. & Inquest Order, Greathouse v. JHS Sec., Inc., No. 11-cv-7845 (S.D.N.Y. March 15,
2012), ECF No. 15.

On September 7, 2012, the magistrate judge issued a Report &

Recommendation (“R&R”) that acknowledged that “[b]ecause the default establishes
defendants’ liability . . . the only remaining issue is whether plaintiffs [sic] have supplied
adequate proof of their damages.”

R&R, Greathouse v. JHS Sec., Inc., No. 11-cv-7845

(S.D.N.Y. Sept. 7, 2012) (citing Bambu Sales, Inc. v. Ozak Trading Inc., 58 F.3d 849, 854 (2d
Cir. 1995)), ECF No. 26 at 2. Nevertheless, rather than address the issue of whether plaintiff had
supplied adequate proof of his damages, he ignored the direction of the district judge, as well as
the rule of law that he had previously cited, and went on to address the issue of whether the
allegations in the complaint were sufficient to state a claim for relief.
Specifically, as relevant here, he found deficient the cause of action alleging that
Greathouse was terminated because he had complained to his superior about the non-payment of
wages. Relying on Lambert, he concluded that, “[b]ecause Greathouse does not allege that his
termination was in response to the submission of a complaint to some relevant governmental or
other prosecutorial authority, Greathouse fails to state a claim for retaliation under the FLSA.”
Id. at 15. Consequently, he declined to recommend that damages be awarded on that claim, even
though Greathouse presented evidence documenting the damages that he suffered as a result of
the retaliatory termination. The magistrate judge did not address the plaintiff’s NYLL antiretaliation claim, which was not dependent on whether the employee’s grievance was voiced to a
judicial or administrative body.
Greathouse appealed to the district judge, who adopted the recommendation of the
magistrate judge that the allegations failed to state a claim under the FLSA. Greathouse v. JHS

2
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Sec. Inc., No. 11 CIV. 7845 (PAE) (GWG), 2012 WL 5185591, at *5 (S.D.N.Y. Oct. 19, 2012).
Moreover, he rejected Greathouse’s objection that he was entitled to a judgment under the NYLL
retaliation statute because Greathouse did not refer to that cause of action in the findings of fact
and conclusions of law that he filed with the magistrate judge. Id. at *6. While he was not
required to do so, the district judge held, sua sponte, that this constituted a waiver of
Greathouse’s objection. On appeal, we appointed Vilia B. Hayes, a partner at Hughes Hubbard
& Reed LLP and the then-President-elect of the Federal Bar Council, to argue on behalf of the
absent defendants in favor of the judgment below to the extent that it relied on Lambert.
DISCUSSION
I.

The Effect of the Default Judgment

Regardless of whether the majority’s decision to overrule Lambert is correct—an issue
that I address later in this opinion—this is not the appropriate case in which to reconsider that
decision.

Specifically, we should exercise restraint here in light of this case’s troubling

procedural posture, arising as it does from a default judgment. There is something wrong when a
case or controversy, to the extent that it exists, is principally between a plaintiff and the judges
deciding the case. The way to avoid such an anomalous procedure here is to award damages
based on the default judgment entered by the district court against JHS and its owner and
president, Melvin Wilcox (“Wilcox”), who failed to appear in the district court. I proceed to
discuss the rules governing the entry of default judgments and demonstrate that the entry of
default judgment would be particularly appropriate, if it was not compelled, in this case.
A. The Default Judgment and the FLSA Retaliation Cause of Action
Fed. R. Civ. P. 55(b) sets out the procedures to be followed when a defendant defaults by
failing to appear. First, Rule 55(b)(1) provides that, “[i]f the plaintiff’s claim is for a sum certain

3
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or a sum that can be made certain by computation, the clerk . . . must enter judgment for that
amount and costs against a defendant who has been defaulted for not appearing and who is
neither a minor nor an incompetent person.” Fed. R. Civ. P. 55(b)(1) (emphasis added). By
these terms, the entry of default judgment for the damages requested is mandatory and there is no
room for discretion to deny an award of damages because the complaint does not state a claim
for relief.
Rule 55(b)(2) provides in pertinent part that “[i]n all other cases,” which would
presumably include cases in which damages are not even sought, as well as cases where damages
claimed are other than a sum certain, “[t]he court may conduct hearings or make referrals . . .
when, to enter or effectuate judgment, it needs to: (A) conduct an accounting; (B) determine the
amount of damages; (C) establish the truth of any allegation by evidence; or (D) investigate any
other matter.” Fed. R. Civ. P. 55(b)(2) (emphasis added). There is no reason why the Federal
Rules of Civil Procedure would mandate the entry of a judgment without an examination of the
allegations of the complaint where the amount sought is for a sum certain, but permit such an
inquiry simply because the damages are not certain. The reason for the discretion vested in Rule
55(b)(2) is to permit proceedings facilitating the district judge’s determination of damages or
other relief sought in the complaint that fall within the discretion of the trier of fact. Thus, in
Flaks v. Koegel, 504 F.2d 702, 707 (2d Cir. 1974), we held that a hearing was required to
determine punitive damages because such damages were within the discretion of the trier of fact
and were “clearly not liquidated or computable and there is no basis at all here to award the
amount set forth in the complaint.”
This is not to say that courts are obligated to enter default judgments no matter how
frivolous the suit, so long as the defendants have defaulted. Courts have both statutory and
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inherent authority to sua sponte dismiss frivolous suits. See Fitzgerald v. First East Seventh
Street Tenants Corp., 221 F.3d 362, 364 (2d Cir. 2000) (“[W]e hold that district courts may
dismiss a frivolous complaint sua sponte even when the plaintiff has paid the required filing fee
. . . .”). Indeed, in cases proceeding in forma pauperis, the discretion of the district court may
even be greater.

Benson v. O’Brian, 179 F.3d 1014 (6th Cir. 1999).

The standard for

frivolousness does not encompass otherwise well-pled claims for relief on the ground that they
fail to state a claim, although there may be some overlap between those two classes of suits.
Neitzke v. Williams, 490 U.S. 319, 326 (1989). Frivolous suits are those that lack “an arguable
basis either in law or fact.” Denton v. Hernandez, 504 U.S. 25, 31 (1992) (quoting Neitzke, 490
U.S. at 325). As the Supreme Court explained in Neitzke,
Close questions of federal law, including claims filed pursuant to
42 U.S.C. § 1983, have on a number of occasions arisen on
motions to dismiss for failure to state a claim, and have been
substantial enough to warrant this Court's granting review, under
its certiorari jurisdiction, to resolve them [even though they were
initially dismissed]. It can hardly be said that the substantial legal
claims raised in these cases were so defective that they should
never have been brought at the outset. To term these claims
frivolous is to distort measurably the meaning of frivolousness
both in common and legal parlance. Indeed, we recently reviewed
the dismissal under Rule 12(b)(6) of a complaint based on 42
U.S.C. § 1983 and found by a 9-to-0 vote that it had, in fact, stated
a cognizable claim—a powerful illustration that a finding of a
failure to state a claim does not invariably mean that the claim is
without arguable merit.
Neitzke, 490 U.S. at 328-29 (internal citations omitted). In this case, there has never been a
suggestion that plaintiff’s suit is frivolous, even as there has been much discussion as to whether
it adequately states a claim.
Moreover, an aggrieved party against whom a default judgment has been entered also has
recourse to set aside the judgment after the fact. Rule 55(c) confers discretion on the district
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court to provide for relief from the entry of a default judgment for “good cause shown,” and that
a default judgment may be vacated “in accordance with Rule 60(b).” Fed. R. Civ. P. 55(c); see
10A Wright, Miller & Kane § 2692 at 90, § 2693 at 103-04 (“[S]everal courts [including the
Second Circuit] have concluded that Rules 55(c) and 60(b) express a policy of liberality toward
motions for relief from default entries and default judgments,” and “they have ruled that on a
motion for relief from the entry of a default or a default judgment, all doubts should be resolved
in favor of the party seeking relief.); see also Davis v. Musler, 713 F.2d 907, 915 (2d Cir. 1983)
(same). This provides significant protection against any miscarriage of justice that may result
from a defendant’s decision not to appear and a resulting default judgment.
In light of these protections, there seems little justification for granting defaulting parties
the benefits they received in this case. Those benefits were substantial. The magistrate in the
case essentially took it upon himself to act as counsel for parties who had not bothered
themselves to appear in court. Acting as both counsel and judge, the magistrate—affirmed by
the district judge—sua sponte denied damages on a previously entered default judgment on the
basis of a defense that the defendants may have waived if they had appeared and not timely
raised it. See Arbaugh v. Y&H Corp., 546 U.S. 500, 506-07 (2006) (holding that an objection
that a complaint failed to state a claim could not be asserted post-judgment). Then, we appointed
counsel to defend on appeal the lawyering of these judicial officers on behalf of parties who
never even appeared in court. Thus, through the magistrate judge, the district court judge, and
the able counsel appointed by this Court, defendants may have obtained far more capable
representation than they would have obtained had they not chosen voluntarily to default and
instead retained their own counsel.
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Separate and apart from the manner in which Rule 55(b) should be construed, we held in
Trans World Airlines v. Hughes that, while a hearing was necessary on the issue of damages,
“there was no burden on [the plaintiff] to show that any of [the defendant’s] acts pleaded in the
complaint violated the antitrust laws nor to show that those acts caused the well-pleaded injuries,
except as we have indicated that it had to for the purpose of establishing the extent of the injury
caused [to the plaintiff], in dollars and cents.” 449 F.2d 51, 70 (2d Cir. 1971), rev’d on other
grounds, 409 U.S. 363 (1973). On the contrary, we held that “[t]he default had the effect of
admitting or establishing that the acts pleaded in the complaint violated the antitrust laws and
that those acts caused injury to TWA in the respects there alleged.” Id.
We reiterated this holding in Bambu Sales, Inc. v. Ozak Trading Inc., 58 F.3d 849, 854
(2d Cir. 1995), where Judge McLaughlin observed “[t]here is no question that a default judgment
establishes liability.”

Indeed, writing in a later case, Judge McLaughlin held that this

distinguishes default judgments from unopposed motions for summary judgment.

Vermont

Teddy Bear Co., Inc. v. 1-800 Beargram Co., 373 F.3d 241, 242 (2d Cir. 2004). There, the
district judge granted an unopposed motion for summary judgment after assuming the truth of
the allegations in the complaint and failing to analyze any of the complex legal and factual
issues. Id. at 242, 245. Judge McLaughlin suggested that the district judge there had confused
the procedure for addressing a motion for summary judgment with the procedure for addressing a
default judgment. Vermont Teddy Bear, 373 F.3d at 242; see also Jackson v. Fed. Express, 766
F.3d 189, 196 (2d Cir. 2014).
The majority expresses doubt, albeit in a footnote, whether these cases and, more
particularly, Trans World Airlines “remain[] good law in light of this court’s subsequent
jurisprudence.” Majority Op. at 29 n.17 (citing Finkel v. Romanowicz, 577 F.3d 79, 84 (2d Cir.
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2009)). This argument overlooks the principle that a panel of this Court is “bound by the
decisions of prior panels until such time as they are overruled either by an en banc panel of our
Court or by the Supreme Court.” Shipping Corp. of India Ltd. v. Jaldhi Overseas Pte Ltd., 585
F.3d 58, 67 (2d Cir. 2009) (internal quotation marks omitted). Neither Trans World Airlines nor
the other cases which echo its language have been overruled in this manner or by the mini-en
banc procedure that the majority employs here. Indeed, Finkel v. Romanowicz, upon which the
majority relies, does not even acknowledge the existence of these cases.
While there is dictum in Au Bon Pain Corp. v. Artect, Inc., 653 F.2d 61, 65 (2d Cir.
1981), suggesting that a district judge “need not agree that the alleged facts constitute a valid
cause of action,” that case did not allude to the prior Second Circuit cases to the contrary, and
relied solely on the then-current version of § 2688 of Wright & Miller, which has not changed.
Id. The latter, in turn, had relied principally on Ohio Cent. R. Co. v. Central Trust Co., 133 U.S.
83 (1890). 10A Charles Alan Wright, Alan R. Miller & Mary Kane, Federal Practice and
Procedure § 2688 at 60 (3d ed. 1998). In that case, the Supreme Court held only that the
complaint “was taken as confessed; but that fact did not, in itself justify giving complainant more
than it claimed.” Ohio Cent. R. Co., 133 U.S. at 90. In this context, the Supreme Court observed
that, “under the rules and practice of this court in equity” a defaulting defendant is not precluded
“on appeal . . . from insisting that the averments contained in it do not justify the decree.” Id. at
90-91. Nevertheless, this language assumes a true adversary proceeding in which the defendant
appears and challenges or asks to be relieved of the default judgment. Ohio Central does not
sanction the proceeding in this case in which multiple judges—indeed, the judicial system
itself—assumes an adversarial position on behalf of defaulting defendants.
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Moreover, the then-prevailing rules and practices of the Supreme Court preceded the
adoption of the Federal Rules of Civil Procedure, including Fed. R. Civ. P. 12(h), which requires
that a motion to dismiss a complaint for failure to state a claim must be made before judgment is
entered in the district court, otherwise it is waived and cannot be raised on appeal. See Arbaugh,
546 U.S. at 506-07. Thus, if a defendant appeared and failed to timely challenge the allegations
in the complaint, it would be deemed waived. By contrast, the majority holds that a defendant
who defaults does not waive the defense and is in a better position than one who appears.
Nevertheless, there is recent Second Circuit authority relying solely on the dictum in Au
Bon Pain, and overlooking the Second Circuit cases to the contrary and discussed above, that
hold that a district court has discretion to determine whether the allegations in the complaint,
taken as true, establish a cause of action. See Priestley v. Headminder, Inc., 647 F.3d 497, 506
(2d Cir. 2011); City of New York v. Mickalis Pawn Shop, LLC, 645 F.3d 114, 137 (2d Cir. 2011);
Finkel v. Romanowicz, 577 F.3d 79, 84 (2d Cir. 2009). In two of these cases, the language can
arguably be viewed as dictum because the alternative holding in one case was that the complaint
stated a cause of action, Finkel, 577 F.3d at 84, and the holding in the other case that the issue
was procedurally forfeited, Mickalis, 645 F.3d at 137. Moreover, in the third case the allegations
in the complaint were not well-pleaded because they not only failed to support the theory of
Priestley, 647 F.3d at 506.1

liability alleged, but “actually disproved it.”

Under these

circumstances, we need not resolve the conflict between the earlier and later cases because the
district court ordered “that a default judgment be entered against [the] defendants . . . with the
amount of the judgment to be determined after an inquest before . . . the magistrate judge.”
Default J. & Inquest Order, Greathouse v. JHS Sec., Inc., No. 11-cv-7845 (S.D.N.Y. March 15,
1

The term “well-pleaded allegation” is a “term of art” that does not encompass the issue of whether the allegations
in a complaint are sufficient to state a claim. See Trans World Airlines, 449 F.2d at 63 (“For example, an allegation
made indefinite or erroneous by other allegations in the same complaint is not a well-pleaded allegation.”).
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2012), ECF No. 15. The problem here is not the failure of the district judge to enter a default
judgment on the basis of the defendants’ failure to appear. Instead, it is the failure of the
magistrate judge to follow the order of the district judge.
B. The Default Judgment and the NYLL Retaliation Cause of Action
The district judge also rejected the plaintiff’s unopposed objection to the R&R that the
magistrate judge failed to award damages on the NYLL retaliation claim. Greathouse v. JHS
Sec. Inc., No. 11 CIV. 7845 (PAE) (GWG), 2012 WL 5185591, at *6 (S.D.N.Y. Oct. 19, 2012).
He reasoned that this claim had not been addressed because the plaintiff’s “proposed findings of
fact and conclusions of law did not make any request for damages on account of that claim,” and
“[g]enerally, courts do not consider new arguments . . . raised in objections to a magistrate
judge’s report and recommendation that were not raised, and thus were not considered, by the
magistrate judge.” Id. There are two problems with this holding.
First, Greathouse’s proposed findings of fact and conclusions of law can be reasonably be
read as seeking damages on both the FLSA and NYLL retaliation causes of action. Proposed
Findings of Fact & Conclusions of Law, Greathouse v. JHS Sec., Inc., No. 11-cv-7845 (S.D.N.Y.
May 8, 2012), ECF No. 22. In that document, Greathouse argued that “[i]n addition to the
damages related to the nonpayment and underpayment of wages, Plaintiff is also entitled to
recover for damages related to his retaliation claims.” Id at 13 (emphasis added). The word
“claims,” by its plural form, clearly referred to both retaliation claims, not simply the FLSA
claim. While Greathouse addressed the issue of whether he could recover on the FLSA claim in
light of Lambert and Kasten, he had no reason to specifically address this issue with respect to
the NYLL retaliation claim because unlike the FLSA claim as construed in Lambert, the NYLL
claim was not dependent on whether the complaint which caused his employer to retaliate
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against the plaintiff was made to his supervisor, rather than a governmental agency. Under these
circumstances, his failure to specifically address the latter cause of action should not have been
viewed by the district court as a waiver of the claim.
Second, the district judge may have unintentionally led Greathouse astray by directing an
inquest solely on the issue of damages. In so doing, he may have lulled Greathouse into
believing that the liability phase of the case was over. Greathouse had no reason explicitly
justify his NYLL claim because he had already prevailed on his FLSA claim—or so he
(reasonably) thought. Had he known there was a problem with the FLSA claim, he might have
acted to more explicitly address his NYLL claim, as he ultimately did when he objected to the
R&R.
Finally, the so-called “general rule,” on which the district judge relied, is a judge-made
rule that should not automatically be applied without regard to the circumstances of a particular
case. Indeed, we have held that “an appellate court has discretion . . . to review of its own
motion any error not saved by a timely objection.” Curko v. William & Son, Corp., 294 F.2d
410, 413-14 (2d Cir. 1961); see also Valdez ex rel. Donnelly v. U.S., 518 F.3d 173, 181 (2d Cir.
2008). We do so when necessary to avoid a miscarriage of justice or to remedy “an obvious
instance of misapplied law.” Caruolo v. John Crane, Inc., 226 F.3d 46, 55 (2d Cir. 2000).
Moreover, while we apply a stringent standard for our consideration of trial errors, “which
implicate the significant policy considerations underlying the need for a timely objection,
namely, the avoidance of an unnecessary retrial,” we have suggested that a more forgiving
standard is justified when such policy considerations are not present. Valdez, 518 F.3d at 182.
Indeed, in Williams v. City of New York, 508 F.2d 356, 362 (2d Cir. 1974), we held that one
consideration weighing in favor of noticing a plain error in a jury instruction for punitive
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damages was “the remediability of [the] error without a new trial below.” Indeed, in United
States v. Male Juvenile, 121 F.3d 34, 38-39 (2d Cir. 1997), we held that a district judge had
discretion to reconsider a ruling of the magistrate judge even where no objection to it was filed.
In the present case, the failure of the magistrate judge to award damages on the NYLL
retaliation claim deprived Greathouse of relief to which he was entitled based on the defendants’
outrageous conduct. Moreover, a remand to the magistrate judge would not have involved a
duplication of effort in which he had already engaged when he conducted the inquest on
damages.

A remand in the present case would not involve reopening a hearing at which

testimony was taken. On the contrary, the magistrate judge did not address the amount of the
damage award on either the FLSA retaliation or NYLL retaliation claim. A remand would
simply require him to do a mathematical calculation based on the information that Greathouse
has previously provided regarding the damages to which he was entitled as a result of his
retaliatory termination—a much easier task than the one the majority dumps in his lap on
remand.
II.

The Validity of Lambert

My dissent is not dependent on the continued validity of Lambert. Nevertheless, I add
these words because it adds further support to my view that this case is not the appropriate one to
reach that issue. In Lambert, we explicitly held that the retaliation cause of action created by the
FLSA “does not encompass [retaliation for] complaints made to a supervisor.” Lambert v.
Genesee Hosp., 10 F.3d 46, 55 (2d Cir. 1993). The case did not turn on whether the complaint
was oral or written. Instead, it turned on the separate issue of the proper recipient of the
complaint that triggered retaliatory action by the employer. Judge Walker, writing for the panel,
explained that, while a retaliation cause of action under Title VII could be based on a complaint
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made to an employer, the language of the FLSA, as amended by the Equal Pay Act (“EPA”), was
much narrower in scope.
Title VII broadly provides that “[i]t shall be an unlawful
employment practice for an employer to discriminate against any
of his employees . . . because he has opposed any practice made an
unlawful employment practice by this subchapter, or because he
has made a charge, testified, assisted, or participated in any manner
in an investigation, proceeding, or hearing under this subchapter.”
42 U.S.C. § 2000e–3(a). The phrase “opposed any practice”
encompasses an individual's complaints to supervisors regardless
of whether she also files an EEOC charge.
In contrast, FLSA’s anti-retaliation provision makes it unlawful “to
discharge or in any other manner discriminate against any
employee because such employee has filed any complaint or
instituted or caused to be instituted any proceeding under or related
to this chapter, or has testified or is about to testify in any such
proceeding, or has served or is about to serve on an industry
committee.” 29 U.S.C. § 215(a)(3). The EPA is an amendment to
the FLSA and is codified under the same chapter; thus retaliation
for filing EPA complaints falls under § 215(a)(3). The plain
language of this provision limits the cause of action to retaliation
for filing formal complaints, instituting a proceeding, or testifying,
but does not encompass complaints made to a supervisor.
Id.
In reaching this conclusion, Judge Walker acknowledged that it was contrary to the
holdings in a number of circuits and to the EEOC’s “interpretation in its compliance manual that
the EPA retaliation provisions should encompass informal workplace complaints.”

Id.

Nevertheless, he explained that “[b]ecause we hold that the statute’s language is plain and
unambiguous we need not defer to the EEOC’s interpretation in its compliance manual that the
EPA retaliation provisions should encompass informal workplace complaints.” Id.
The Supreme Court has subsequently held that a complaint by an employee that triggers
retaliatory action by his employer need not be in writing. Kasten v. Saint-Gobain Performance
Plastics Corp., 131 S. Ct. 1325 (2011). Unlike Lambert, which focused on the language relating
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to the issue of with whom a complaint must be filed, Kasten focused solely on the issue of
whether an oral complaint is encompassed within the meaning of the word “filed.” Id. at 1331.
Relying on the “dictionary definitions” of the term, research that disclosed “that legislators,
administrators, and judges have all sometimes used the word ‘file’ in conjunction with oral
statements,” and “that oral filings were a known phenomenon at the time of the Act’s passage,”
the Court concluded that “[t]he phrase ‘filed any complaint’ might, or might not, encompass oral
complaints.” Id. at 1331-32. Indeed, Justice Breyer, writing for the majority, observed that oral
complaints can be made to government agencies through “hotlines, interviews, and other oral
methods of receiving complaints.” Kasten, 131 S. Ct. at 1334. Moreover, the Department of
Labor, in accordance with its position that the FLSA retaliation provision covered oral
complaints, had “creat[ed] a hotline to receive oral complaints.” Id. at 1335. Consequently, the
Supreme Court looked at other factors relating to statutory interpretation to hold that the word
“filed” encompassed oral complaints. Id. at 1332-36.
Nevertheless, Kasten expressly left open the issue we decided in Lambert that a
complaint—oral or written—made only to a supervisor may not provide the predicate for an
FLSA retaliation claim. Id. at 1336. While the complaint in Kasten was made to a supervisor,
the employer, Saint Gobain, did not properly preserve the issue for consideration by the Supreme
Court. Id. Nor could Saint Gobain take advantage of an exception that would have permitted
the Supreme Court to consider the issue on the ground that it was a necessary “predicate to an
intelligent resolution of the oral written question that [it] granted certiorari to decide.” Id.
(internal quotation marks omitted). As Justice Breyer succinctly stated: “That is to say, we can
decide the oral/written question separately—on its own. Thus, we state no view on the merits of
Saint-Gobain’s alternative claim.” Id. Nevertheless, the majority declines to take Justice Breyer
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at his word, and insists that Kasten compels us to consider in this case the issue that the Supreme
Court declined to address. I do not agree that we must do so here.
I observed earlier that a panel of this Court is “bound by the decisions of prior panels
until such time as they are overruled either by an en banc panel of our Court or by the Supreme
Court.”

Shipping Corp., 585 F.3d at 67 (internal quotation marks omitted).

Where an

intervening Supreme Court decision “casts doubt on the prior ruling,” however, that general rule
does not apply. Finkel v. Stratton Corp., 962 F.2d 169, 174-75 (2d Cir. 1992); see also In re
Zarnel, 619 F.3d 156, 168 (2d Cir. 2010); Union of Needletrades, Indus. & Textile Emps. v. INS,
336 F.3d 200, 2010 (2d Cir. 2003). The intervening decision “need not address the precise issue
decided by the panel for this exception to apply.” In re Zarnel, 619 F.3d at 168; see also
Sullivan v. Am. Airlines, Inc., 424 F.3d 267, 274 (2d Cir. 2005) (overruling prior panel when
intervening Supreme Court decision “entirely undermine[d]” the assumption underlying the prior
panel’s statutory analysis).
In re Zarnel provides a particularly informative example of a case in which we overruled
a prior holding based on an intervening Supreme Court ruling. The prior Second Circuit case
held that the failure of the allegations in the complaint to satisfy the requirements to obtain relief
under the statute deprived the district court of subject matter jurisdiction. In re BDC 56 LLC,
330 F.3d 111 (2d Cir. 2003). A subsequent Supreme Court ruling set out a standard for resolving
when a statutory limitation on coverage is jurisdictional. Arbaugh, 546 U.S. at 515-16. More
specifically, it held “[i]f the Legislature clearly states that a threshold limitation on a statute’s
scope shall count as jurisdictional, then courts and litigants will be duly instructed and will not
be left to wrestle with the issue. . . . But when Congress does not rank a statutory limitation on
coverage as jurisdictional, courts should treat the restriction as nonjurisdictional in character.”

15

Greathouse v. JHS Security, Inc., No. 12-4521-cv

Id. (footnote and internal citation omitted). The statute at issue in In re Zarnel, was not the same
statute that we had construed in In re BDC 56. Nevertheless, we explained that the standard set
out in Arbaugh compelled the conclusion that the limitation on statutory coverage at issue in In
re BDC 56 was not jurisdictional, and that In re BDC 56 should be overruled. In re Zarnel, 619
F.3d at 169 (“We find that, in light of Arbaugh, In re BDC LLC can no longer be considered
good law on this point.”).
The circumstances here do not approach those in In re Zarnel, if only because the
Supreme Court in Kasten left open the issue that Lambert decided, and did not adopt a broad rule
that would cover the facts in that case. Nor does the fact that “[t]he Lambert court’s conclusion
. . . is contrary to the weight of authority in our sister circuits,” as the majority observes,
necessarily provide a basis for rejecting its holding here.2 Indeed, Judge Walker’s unanimous
opinion in Lambert acknowledged “that a number of our sister circuits have held to the
contrary.” Lambert 10 F.3d at 55. Significantly, he cited with approval a dissenting opinion in
one of those cases. Id. (citing EEOC v. Romeo Community Sch., 976 F.2d 985, 990 (6th Cir.
1992) (Surheinrich, J., dissenting)).

Moreover, he also declined to adopt the EEOC’s

interpretation of the statute in its compliance manual. Lambert, 10 F.3d at 55.
In sum, three distinguished judges of the Second Circuit (Judges Lumbard, Winter, and
Walker) and the only two Supreme Court Justices (Justices Scalia and Thomas) who have spoken
to the issue agree that the FLSA does not encompass complaints made to a supervisor. Indeed,
Justice Scalia, who reached the issue of to whom a complaint must be filed, makes a compelling
argument supporting and supplementing the holding in Lambert. See Kasten, 131 S. Ct at 1336-

2

The fact that other circuits may disagree is not an answer to this argument. Indeed, it is worth recalling that in
McNally v. United States, 483 U.S. 350 (1987), the Supreme Court rejected the unanimous construction of the mail
fraud statute, 18 U.S.C. § 1341, by all of the circuits. See id. at 376 (Stevens, J., dissenting).
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41 (Scalia, J., dissenting).3 The Kasten majority did not respond to Justice Scalia’s argument,
because it declined to reach the issue, and the majority here likewise does not do so. While I do
not suggest that the majority’s position is unreasonable, Lambert’s continuing validity should not
be resolved in the unusual procedural context of this case.
III.

The Application of Kasten

There is one more reason why this case is not an appropriate one to reconsider Lambert.
Simply stated, Greathouse cannot recover under the standard set out in Kasten. Even if the
Supreme Court had overruled Lambert, the oral complaint made by the plaintiff in this case does
not satisfy the standard the Supreme Court prescribed in Kasten for an employee to prevail on an
FLSA retaliation cause of action. In that case, the Supreme Court described an oral complaint
that would satisfy the FLSA as follows:
To fall within the scope of the antiretaliation provision, a complaint
must be sufficiently clear and detailed for a reasonable employer to
understand it, in light of both content and context, as an assertion of
rights protected by the statute and a call for their protection. This
standard can be met, however, by oral complaints, as well as by
written ones.
131 S. Ct. at 1335. The oral complaint in this case does not meet this standard. Nor does the
majority hold that it does. As described in the majority opinion, Greathouse complained to the
defendant Wilcox, the owner and president of JHS, that he had not been paid in several months.
If this complaint had been made to a government agency, such as the Department of Labor, the
very nature of the complaint and the entity to which it was made would have put the employer on
notice of an assertion of rights protected by the statute. Id. at 1341 (Scalia, J., dissenting)

3

While Justice Scalia’s dissent in Kasten voiced concerns over the effect that the analysis in Kasten would have on
the issue in the present case, it is helpful to recall Judge Friendly’s admonition that “dissenting opinions are not
always a reliable guide to the meaning of the majority; often their predictions partake of Cassandra’s gloom more
than of her accuracy.” Local 1545 United Broth. Of Carpenters and Joiners of America, AFL-CIO v. Vincent, 286
F.2d 127, 132 (2d Cir. 1960).
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(“Filing a complaint with a judicial or administrative body is quite obviously an unambiguous
assertion of one’s rights.”).
Greathouse’s simple complaint to JHS when he was not paid did not put the employer on
such notice. Indeed, the explicit complaint made by the employee in Kasten provides a useful
contrast. Id. at 1329-30. There, the employee—Kasten—complained that the location of time
clocks “prevented workers from receiving credit for the time they spent putting on and taking off
their work clothes.” Id. at 1329. Kasten not only repeatedly called the issue to Saint Grobain’s
attention in accordance with the latter’s internal grievance review procedure, he also told his
shift supervisor that “it was illegal for the time clocks to be where they were.” Id. at 1330.
Moreover, he told a human resources employee that “‘if they were challenged on’ the location in
court, ‘they would lose.’” Id. Finally, he told his lead operator that he “was thinking about
starting a lawsuit about the placement of the time clocks.” Id. The oral complaint in this case
does not come close to approaching the specificity and clarity of the complaint in Kasten. By
leaving this question undecided, the majority sets this case on a potentially wasteful and
circuitous route. If the district court finds that the notice given to the employer was insufficient,
then the case would presumably be headed back here once again and we would again be in the
position of considering whether to appoint counsel for a defaulting defendant.
In conclusion, I would reverse the judgment of the district court and remand for the
calculation of damages on Greathouse’s claim of retaliatory termination. Because the damages
overlap, and because Greathouse is not entitled to a double recovery, it is not relevant on which
cause of action the district judge makes that determination. Unlike the majority, I would not
remand to the district court to determine whether the complaint that Greathouse made to his
employer provided a sufficient predicate to an FLSA retaliation cause of action.
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