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C E R T I F I E D F O R PU B L I C A T I O N
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SIXTH APPELLATE DISTRICT

JEROME STENEHJEM,
Plaintiff, Cross-defendant and
Respondent,

H038342
(Santa Clara County
Super. Ct. No. 111CV209402)

v.
SURYA SAREEN,
Defendant, Cross-complainant and
Appellant.

A SLAPP suit is one in which the plaintiff ³VHHNVWRFKLOORUSXQLVKDSDUW\¶V
exercise of constitutional rights to free speech and to petition the government for redress
of grievDQFHV>&LWDWLRQ@´ Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1055.)1 The
California Legislature in 1992 enacted Code of Civil Procedure section 425.16²the antiSLAPP statute²under which SLAPP suits may be disposed of summarily by a special
motion to strike.2 %XWLIWKH³DVVHUWHGO\SURWHFWHGVSHHFKRUSHWLWLRQLQJDFWLYLW\>LV@
illegal as a matter of law, . . . [defendant] cannot use the anti-SLAPP statute to strike the
SODLQWLII¶VFRPSODLQW´ ( Flatley v. Mauro (2006) 39 Cal.4th 299, 305 ( Flatley).) In

1

³6/$33LVDQDFURQ\PIRUµVWUDWHJLFODZVXLWDJDLQVWSXEOLFSDUWLFLSDWLRQ¶ ´
(Jarrow Formulas, Inc. v. LaMarche (2003) 31 Cal.4th 728, 732, fn. 1.)
2
Further statutory references are to the Code of Civil Procedure unless otherwise
stated.

Flatley, our high court held that a defendant¶V DWWRUQH\0DXUR¶V prelitigation demand²
which he characterized in his appeal from an order denying his special motion to strike as
³SHUPLVVLEOHVHWWOHPHQWQHJRWLDWLRQV´ id. at pp. 328)²was extortion as a matter of law
and therefore not protected activity under the anti-SLAPP law. In this case, we must
determine whether a cross-GHIHQGDQW¶Vprelitigation GHPDQG OLNH0DXUR¶VLQ Flatley) was
extortion. If so, the special motion to strike that was based upon that demand should
have been denied.
Jerome Stenehjem sued his former employer, Akon, Inc., and Surya Sareen,
$NRQ¶VSUHVLGHQWDQGFKLHIH[HFXWLYHRIILFHU, for defamation, among other causes of
action. Sareen countersued for civil extortion. Sareen alleged in an amended crosscomplaint (Cross-Complaint) that Stenehjem (1) had asserted, through his counsel, a
prelitigation claim for defamation; and (2) had later, while representing himself, made a
written threat by e-mail to file a false criminal complaint against Sareen unless he paid
Stenehjem monies to settle his defamation FODLP6WHQHKMHP¶Ve-mail demand mentioned
a potential qui tam suit; alluded to accounting documents created by Stenehjem at
6DUHHQ¶VVSHFLILFGLUHFWLRQDQGUHIHUUHGWRSRWHQWLDOLQYolvement of the United States
Attorney General, Department of Justice, and Department of Defense. Sareen alleged
that 6WHQHKMHP¶V demand constituted extortion in violation of criminal laws.
Stenehjem moved to strike the Cross-Complaint. He contended that (1) the CrossComplaint was based upon prelitigation communications that were protected statements
under the anti-SLAPP statute (§ 425.16, subd. (e)(2)); and (2) Sareen could not establish
DSUREDELOLW\RISUHYDLOLQJEHFDXVH6WHQHKMHP¶VFRPPXQLFDWLRQVwere subject to the
litigation privilege of Civil Code section 47, subdivision (b). The court granted
6WHQHKMHP¶VPRWLRQGLVPLVVLQJWKH&URVV-Complaint.
Sareen appeals the order of dismissal. He contends the special motion to strike
should have been denied because 6WHQHKMHP¶VWKUHDWFRQVWLWXWHGH[WRUWLRQWKDWZDVQRW
protected speech under the anti-SLAPP statute. Sareen argues further that even if
2

Stenehjem had made an initial showing that his activity was protected, Sareen met his
burden of demonstrating a probability of success on his claim.
We conclude after a de novo review of the record that the conduct underlying the
Cross-Complaint±±6WHQHKMHP¶Vprelitigation e-mail demand, when considered in the
context in which the demand was made²constituted extortion as a matter of law that was
not protected under the anti-SLAPP statute. Accordingly, we will reverse the order
granting the motion to strike the Cross-Complaint.
PROCEDURAL HISTORY
I.

The Complaint

Stenehjem filed suit on or about September 19, 2011. He filed the unverified First
Amended Complaint (Complaint) on October 28, 2011, against Akon and Sareen
(collectively, Defendants). Stenehjem alleged six causes of action against Defendants:
defamation; unlawful prevention of employment by misrepresentation (Lab. Code,
§ 1050); employment discrimination under the Fair Employment and Housing Act
(FEHA); wrongful termination in violation of public policy; intentional infliction of
emotional distress; and breach of the implied covenant of good faith and fair dealing. 3
With respect to the &RPSODLQW¶Vdefamation claim, Stenehjem alleged that
EHJLQQLQJRQRUDERXW-DQXDU\³'HIHQGDQWVEHJDQWRSXEOLFO\IDOVHO\DQG
maliciously state [to Akon employees and others] that [Stenehjem] had physically
assaulted and battered a petite female coworker during a discussion about her violations
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Akon and Sareen filed separate demurrers to the Complaint. The court sustained
$NRQ¶VGHPXUUHUZLWKOHDYHWRDPHQGDVWRWKHVHFRQGDQGWKLUGFDXVHVRIDFWLRQbut
otherwise oYHUUXOHGWKHGHPXUUHU,WVXVWDLQHG6DUHHQ¶VGHPXUUHUZLWKOHDYHWRDPHQGDV
to the second, fourth, fifth, and sixth causes of action; sustained his demurrer without
leave to amend as to the third cause of action; and overruled the demurrer as to the first
cause of action. The record does not reflect whether Stenehjem further amended the
Complaint.

3

RIFRPSDQ\SROLFLHV´The second claim under Labor Code section 1050 was based upon
the allegation that Defendants ³EODFNOLVWHG>6WHQHKMHP@´ by uttering the defamatory
statements. Stenehjem alleged as a FEHA discrimination claim that he had been
³WHUPLQDWHGRQIDOVHSUHWHQVHVEHFDXVHRIKLVVH[JHQGHUDQGUDFHQDWLRQDORULJLQDIWHU
being falsely accused of assault and EDWWHU\´DQGWKDW³'HIHQGDQWVJDYHSUHIerential
treatment to workers of South Asian and East Asian descent and origin´ The fourth
cause of action for wrongful termination was based upon the assertions that
(1) 'HIHQGDQWVKDG³HQJDJHGLQLOOHJDOWD[DQGGXW\HYDVLRQIUDXGDQGVXEPLWWLQJRI
fDOVHUHFRUGVWRWKHJRYHUQPHQW´(2) Stenehjem had protested the conduct; and (3) his
WHUPLQDWLRQ³ZDVPRWLYDWHGE\KLVRSSRVLWLRQWR>'HIHQGDQWV¶@LOOHJDOSUDFWLFHV´The
fifth cause of action for intentional infliction of emotional distress was based upon
alleged defamation and wrongful termination. Finally, Stenehjem alleged that
Defendants terminated his employment without good cause and in violation of the
covenant of good faith and fair dealing implied in his employment contract.
II.

The Cross-Complaint

On January 25, 2012, Sareen filed the Cross-Complaint against Stenehjem.4
6DUHHQDOOHJHGWKDWDIWHU6WHQHKMHP¶VDW-will employment with Akon was terminated in
January 2011, Stenehjem had claimed that Akon had defamed him in that Sareen had
³VWDWHd to other AKON employees that Stenehjem had been terminated because he had
physically assaulted and battered a female co-HPSOR\HH´6WHQHKMHPhired an attorney
who sought to engage in settlement negotiations with counsel for Akon and Sareen, but
counsel for Akon and Sareen ³UHIXVHGWRHQJDJHLQDQ\VHWWOHPHQWGLVFXVVLRQVRUWRRIIHU
RUSD\DQ\VHWWOHPHQW´6DUHHQDOOHJHGIXUWKHUWKDW6WHQHKMHPWKHQWHUPLQated his
4

Sareen filed his initial cross-complaint on November 29, 2011. Stenehjem filed a
GHPXUUHUWRWKDWSOHDGLQJZKLFKZDVUHQGHUHGPRRWE\6DUHHQ¶VILOLQJRIthe amended
Cross-Complaint.
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counsel, and on August 5, 2011±±while representing himself±±ZURWHWR6DUHHQ¶VFRXQVHO
John 0F'RQQHOO³DQGWKUHDWHQHGWRILOHDIDOVHFULPLQDOFRPSODLQWDJDLQVW>6DUHHQ@LI
[Sareen] did not pay monies to Stenehjem. Stenehjem stated he would claim that
[Sareen] had engaged in false billing practices with the federal government and had
defrauded WKHIHGHUDOJRYHUQPHQWLQYLRODWLRQRIIHGHUDOFULPLQDOVWDWXWHV´ Sareen
DOOHJHGWKDW6WHQHKMHP¶VFRPPXQLFDWLRQFRQVWLWXWHGH[WRUWLRQDQGDEXVHRISURFHVV
III.

The Special Motion to Strike
On February 24, 2012, Stenehjem filed a special motion to strike the Cross-

Complaint under the anti-SLAPP statute. Sareen opposed the motion, and Stenehjem
submitted a reply. The motion was heard on March 22, 2012, and was granted by the
court on March 28, 2012.5 The court found that (1) Stenehjem had met his threshold
burden of showing that the Cross-Complaint arose from activities that were protected
under section 425.16, subdivision (e)(2), in that they were communications in
anticipation of litigation; and (2) Sareen had not established a probability that he would
prevail on the Cross-Complaint.6DISCUSSION
I.

Anti-SLAPP Motions to Strike7

SLAPP suits may be disposed of summarily by a special motion to strike under
section 425.16, commonly NQRZQDVDQ³DQWL-SLAPP motion,´ ZKLFKLV³DSURFHGXUH
where the trial court evaluates the merits of the lawsuit using a summary-judgment-like
5

6DUHHQHOHFWHGQRWWRKDYHDUHSRUWHU¶VWUDQVFULSWRIWKHKHDULQJSUHSDUHG
7KHFRXUWDOVRGHQLHG6DUHHQ¶VUHTXHVWIRUDGGLWLRQDOWLPHWRFRQGXFWGLVFRYHU\
and found that Stenehjem was the prevailing party entitled to recover his costs and fees
under section 425.16, subdivision (c).
7
Claims based upon protected activity that may be subject to anti-SLAPP motions
to strike may be asserted in cross-complaints as well as complaints. (See Raining Data
Corp. v. Barrenechea (2009) 175 Cal.App.4th 1363, 1373.) Since in this instance we are
dealing with a cross-complaint, we will liberally substitute the nomenclature for crosscomplaints in place of complaints to promote clarity.
6

5

SURFHGXUHDWDQHDUO\VWDJHRIWKHOLWLJDWLRQ´ Varian Medical Systems, Inc. v. Delfino
(2005) 35 Cal.4th 180, 192.) The statute provides: ³$FDXVHRIDFWLRQDJDLQVWDSHUVRQ
arisiQJIURPDQ\DFWRIWKDWSHUVRQLQIXUWKHUDQFHRIWKHSHUVRQ¶VULJKWRISHWLWLRQRUIUHH
speech under the United States or California Constitution in connection with a public
issue shall be subject to a special motion to strike, unless the court determines that the
plaintiff has established that there is a probability that the plaintiff [or cross-complainant]
ZLOOSUHYDLORQWKHFODLP´  425.16, subd. (b)(1).) The Legislature has directed that the
ODQJXDJHRIWKHVWDWXWHEH³FRQVWUXHGEURDGO\´  425.16, subd. (a).)
Subdivision (e) of section 425.16 identifies four general categories of activities
WKDWFRQVWLWXWHSURWHFWHG³µDFW[s] LQIXUWKHUDQFHRIDSHUVRQ¶VULJKWRISHWLWLRQRUIUHH
speech under the United States or California Constitution in connection with a public
issue.¶ ´ 8 The anti-SLAPP motion here concerns statements that Stenehjem claims are
SURWHFWHGXQGHUVXEGLYLVLRQ H  QDPHO\³any written or oral statement or writing
made in connection with an issue under consideration or review by a . . . judicial body´
(§ 425.16, subd. (e)(2).) Such communications that are preparatory to or in anticipation
of litigation are protected under section 425.16, subdivision (e)(2), even though they
occur before litigation is actually pending. ( Briggs v. Eden Council for Hope &

Opportunity (1999) 19 Cal.4th 1106, 1115 ( Briggs); see also Neville v. Chudacoff (2008)
8

³As used in this section, µDFWLQIXUWKHUDQFHRIDSHUVRQ¶VULJKWRISHWLWLRQRUIUHH
speech under the United States or California Constitution in connection with a public
LVVXH¶ includes: (1) any written or oral statement or writing made before a legislative,
executive, or judicial proceeding, or any other official proceeding authorized by law;
(2) any written or oral statement or writing made in connection with an issue under
consideration or review by a legislative, executive, or judicial body, or any other official
proceeding authorized by law; (3) any written or oral statement or writing made in a
place open to the public or a public forum in connection with an issue of public interest;
(4) or any other conduct in furtherance of the exercise of the constitutional right of
petition or the constitutional right of free speech in connection with a public issue or an
LVVXHRISXEOLFLQWHUHVW´  425.16, subd. (e).)
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160 Cal.App.4th 1255, 1268; cf. Sylmar Air Conditioning v. Pueblo Contracting (2004)
122 Cal.App.4th 1049, 1058 [litigation privilege under Civ. Code, § 47 applies to
³SUHOLWLJDWLRQFRPPXQLFDWLRQVLQYROYLQJWKHVXEMHFWPDWWHURIWKHXOWLPDWHOLWLJDWLRQ´@.)9
$PRWLRQWRVWULNHXQGHUVHFWLRQLVDQDO\]HGDQGUHVROYHGE\³the court . . .
engag[ing] in a two-step process. First, the court decides whether the [cross-]defendant
has made a threshold showing that the challenged cause of action is one arising from
protected activity. The moving [cross-]GHIHQGDQW¶VEXUGHQLVWRGHPRQVWUDWHWKDWWKHDFW
or acts of which the [cross-complainant] comSODLQVZHUHWDNHQµLQIXUWKHUDQFHRIWKH
[cross-GHIHQGDQW¶V] right of petition or free speech under the United States or California
&RQVWLWXWLRQLQFRQQHFWLRQZLWKDSXEOLFLVVXH¶DVGHILQHGLQWKHVWDWXWH VXEG
(b)(1).) If the court finds such a showing has been made, it then determines whether the
[cross-complainant] KDVGHPRQVWUDWHGDSUREDELOLW\RISUHYDLOLQJRQWKHFODLP´( Equilon

Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 67 ( Equilon).) 7KXV³>R@QO\
a cause of action that satisfies both prongs of the anti-SLAPP statute²i.e., that arises
from protected speech or petitioning and lacks even minimal merit²is a SLAPP, subject
WREHLQJVWULFNHQXQGHUWKHVWDWXWH´(Navellier v. Sletten (2002) 29 Cal.4th 82, 89
(Navellier).)
³5HYLHZRIDQRUGHUJUDQWLQJRUGHQ\LQJDPRWLRQWRVWULNHXQGHUVHFWLRQLV
de novo. We consider µthe pleadings, and supporting and opposing affidavits upon which
the liability or defense is based.¶ (§ 425.16, subd. (b)(2).) However, we neither µweigh
credibility [nor] compare the weight of the evidence. Rather, [we] accept as true the
evidence favorable to the [cross-complainant] [citation] and evaluate the

9

Conduct or speech that is potentially subject to anti-SLAPP protection under
clauses (1) and (2) of section 425.16, subdivision (e)²unlike clauses (3) and (4)²do not
have a limitation that the speech or petitioning rights concern an issue of public interest.
(Briggs, supra, 19 Cal.4th at p. 1117.)

7

[cross-]defendant¶s evidence only to determine if it has defeated that submitted by the
[cross-complainant] as a matter of law.¶ [Citation.]´ Soukup v. Law Offices of Herbert

Hafif (2006) 39 Cal.4th 260, 269, fn. 3.) In performing our de novo review, we
³ µFRQGXFW[] an independent review of the entire record. [Citations.@¶ [Citation.] [¶]
Thus, our review is conducted in the same manner as the trial court in considering an
anti-SLAPP motion. In determining whether the [cross-]defendant . . . has met its initial
burden of establishing that the [cross-FRPSODLQDQW¶V@. . . action arises from protected
DFWLYLW\ZHFRQVLGHUµWKHSOHDGLQJVDQGVXSSRUWLQJDQGRSSRVLQJDIILGDYLWVVWDWLQJWKH
IDFWVXSRQZKLFKWKHOLDELOLW\RUGHIHQVHLVEDVHG¶ VXEG E  [citations].)
The second prong²i.e., whether the [cross-complainant] . . . has shown a probability of
prevailing on the merits²is considered under a standard similar to that employed in
determining nonsuit, directed verdict or summary judgment motions. [Citation.] µ[I]n
order to establish the requisite probability of prevailing [citation], the [cross-complainant]
need only have ³µVWDWHGDQGVXEVWDQWLDWHGDOHJDOO\VXIILFLHQWFODLP¶ ´ [Citations.]¶ ´
(Paulus v. Bob Lynch Ford, Inc. (2006) 139 Cal.App.4th 659, 672-673 (Paulus).)
II.

6WHQHKMHP¶V0RWLRQWR6W rike and 6DUHHQ¶V Opposition

Stenehjem argued in his motion to strike that his August 5, 2011 e-mail to
McDonnell (sometimes referred to as the August e-mail; see fn. 12, post) that was the
EDVLVIRU6DUHHQ¶V&ross-Complaint constituted protected activity within the meaning of
the anti-SLAPP statute. He claimed that the e-PDLOFRQVWLWXWHG³SUH-litigation settlement
communications [falling] squarely within the bright-line ambit of clause (2) of Section
425.16[, subdivision] (e), i.e., any statements made in connection with an issue under
FRQVLGHUDWLRQRUUHYLHZE\DMXGLFLDOERG\´Stenehjem argued further that Sareen could
not establish a probability of prevailing on his claim because the August e-mail was
absolutely privileged under Civil Code section 47, the litigation privilege. The only
evidence submitted by Stenehjem in support of the anti-SLAPP motion was the
declaration of his counsel. In that declaration, Stenehjem¶VFRXQVHO attached a copy of
8

the August e-mail and indicated the amount of attorney fees incurred in presenting the
motion.
In opposing the motion to strike, Sareen argued, among other things, that
6WHQHKMHP¶VH-PDLOZDVQRWSULYLOHJHGFRQVWLWXWHG³DWKUHDWWRDFFXVH6DUHHQRIDFULPH
DJDLQVWWKHJRYHUQPHQW´DQGZDVLQIDFW³SXUHH[WRUWLRQ´WKDWZDVQRWSURWHFWHGXQGHU
the anti-SLAPP statute. Sareen argued that under Flatley, supra, 39 Cal.4th 290, a
demand constituting extortion is not protected under section 425.16, because the anti6/$33VWDWXWHSURWHFWVRQO\³WKHYDOLGH[HUFLVe of constitutional rights of free speech and
SHWLWLRQIURPWKHDEXVHRIWKHMXGLFLDOSURFHVV´ Flatley, at p. 324.) Sareen contended
that the August e-mail was not protected by the litigation privilege because it²as a threat
to accuse him of a federal crime²did not have a connection or logical relation to
6WHQHKMHP¶V defamation and wrongful termination claims, and was not made to achieve
the objects of that civil litigation. (See Action Apartment Assn., Inc. v. City of Santa

Monica (2007) 41 Cal.4th 1232, 1241.)
6DUHHQ¶Vopposition included the declaration of his counsel, McDonnell, in which
McDonnell GHWDLOHGWKHUHOHYDQWHYHQWVOHDGLQJXSWRKLVUHFHLSWRI6WHQHKMHP¶V$XJXVW
e-mail. McDonnell declared10 that on February 7, 2011²18 days after StenehjHP¶V
termination by Akon²0F'RQQHOOVSRNHZLWK6WHQHKMHP¶VWKHQ-attorney, Rutger
Heymann, in which Heymann ³RXWOLQHGWKHIDFWVWKDWKHFODLPHGVXSSRUWHG6WHQHKMHP¶V
GHIDPDWLRQFODLP´+H\PDQQ³VXJJHVWHGWKDWGDPDJHVZRXOGEHDWOHDVW million,´
comprised of $382,000 for lost wages, general damages of approximately $750,000, and
punitive damages of $1.25 million. +H\PDQQLQGLFDWHGWKDWKLVFOLHQW¶V³ µSUH-OLWLJDWLRQ¶
VHWWOHPHQW>GHPDQGZDV@´McDonnell and Heymann spoke again on February
10

To avoid redundancy in this paragraph and the succeeding three paragraphs
where ZHGHVFULEHWKHLQIRUPDWLRQFRQWDLQHGLQ0F'RQQHOO¶VGHFODUDWLRQZHZLOOOLPLW
XVHRIWKHSKUDVH³0F'RQQHOOGHFODUHG´
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17, 201$WWKDWWLPH0F'RQQHOODGYLVHG+H\PDQQWKDW³6WHQHKMHP¶VFDVHZDV
meritless[;] . . . there was a long line of female AKON employees waiting to testify about
6WHQHKMHP¶VIRXODQGDEXVLYH DQGUDFLVW VWDWHPHQWVDQGFRQGXFW>@WKHRQO\ZD\WKDW
Stenehjem would get any money from AKON would be to get a judgment[; and] . . . if he
ZLVKHGWRZDVWHWZR\HDUVSXUVXLQJ6WHQHKMHP¶VERJXVFDVHKHZDVZHOFRPHWRGRVR´
McDonnell declared further that on March 25, 2011, Heymann wrote to him,
reiterating WKHPHULWVRI6WHQHKMHP¶VFDVH and VWDWLQJ³WKDWZKDWHYHU>$NRQ¶s
management may] think of Stenehjem personally, defamation is still defamation and
ZURQJIXOWHUPLQDWLRQLVVWLOOZURQJIXOWHUPLQDWLRQ´+H\PDQQSURSRVHGWKDWWKHSDUWLHV
³PHGLDWHWKLVPDWWHU´SULRUWRFRPPHQFHPHQWRIOLWLJDWLRQMcDonnell told Heymann
³WKDW$.21GLGQRWZLVKWRPHGLDWHWKHFDVHDQGGLGQRWZLVKWRZDVWHDQ\PRUHWLPH
RQSRLQWOHVVVHWWOHPHQWGLVFXVVLRQV´
Three months later, on June 23, 2011, McDonnell received an e-mail directly from
Stenehjem LQZKLFKKHLQGLFDWHGWKDWKHZDV³H[WHQGLQJ[] this offer and chance to settle
WKLVPDWWHUE\GLUHFWQHJRWLDWLRQEHWZHHQ\RXDQGP\VHOI´ Stenehjem indicated that he
was in discussion with new counsel, Phillip Griego, but had not yet retained him, and that
RQHRIWKHRSSRUWXQLWLHVKHZDVFRQVLGHULQJSXUVXLQJZLWK*ULHJRZRXOG³DOORZ
[Stenehjem] to get vindication over the false and serious personal defamatory statements
PDGHE\0U6DUHHQ´Stenehjem stated further that he was sending the e-mail
ZLWKRXWLQIRUPLQJKLVFRXQVHOZKRPKHIHOW³ZRXOGQRWDSSURYH>RIWKHH-mail] being
they want to pursue the course of action that enrichs [sic] WKHPWKHPRVW´ McDonnell
responded on July 5, 2011, by e-mail to Stenehjem, with a copy to Heymann, indicating
WR6WHQHKMHP³<RXDUHDSSDUHQWO\XQDEOHWRWDNHµ1R¶IRUDQDQVZHUAKON is not
interested in spending any time on any further settlement discussions of your bogus
FODLPV´Heymann replied that day, indicating that he no longer represented Stenehjem.
2QWKHVDPHGD\6WHQHKMHPUHSOLHGLQGLFDWLQJWKDW0F'RQQHOO¶VH-PDLO³PDNHVP\QH[W
FRXUVHRIDFWLRQPXFKHDVLHU´
10

Stenehjem did not retain Griego or file a lawsuit immediately after these
communications. Instead, one month later, on August 5, 2011, Stenehjem sent
McDonnell another e-mail²the one that is the basis for the Cross-Complaint (discussed
in detail, post). McDonnell did not respond to this e-mail. The next month, Stenehjem,
through his current counsel, filed suit.
In his reply to the opposition to the special motion to strike (which included no
declarations), Stenehjem DVVHUWHGWKDWWKHRSSRVLWLRQ³ZLOGO\PLVUHSUHVHQW>HG@´WKH
substance of the August e-mail. He argued that the e-mail contained no demand for
money and involved no threat to Sareen. Instead, Stenehejem argued, the August e-mail
³PHUHO\GLVFXVV>HG@OLWLJDWLRQSURFHGXUH>6WHQHKMHP@UHTXHVWHGWRPHHWZLWK6DUHHQ
µIDFHWRIDFH¶WRGLVFXVVKLVFODLPV´Stenehejem argued, therefore, that 6DUHHQ¶V
³H[WRUWLRQFODLP>ZDV@FRPSOHWHO\XQIRXQGHG´
III.

The Motion To Strike The Cross-Complaint Should Have Been Denied
A.

Flatley v. Mauro and Its Progeny

Michael Flatley, a well-known entertainer, sued attorney D. Dean Mauro for
conduct arising out of his representation of a client, Tyna Marie Robertson, who had
claimed that Flatley had raped her in his Las Vegas hotel suite. ( Flatley, supra,
39 Cal.4th at p. 305.) Flatley alleged (among other claims) a cause of action for civil
extortion arising out of a demand letter Mauro had sent to Flatley. ( Ibid.) Mauro
responded to the suit by filing an anti-SLAPP motion. (Ibid.) He argued that the demand
OHWWHU³ZDVDSUHOLWLJDWLRQVHWWOHPHQWRIIHULQIXUWKHUDQFHRIKLVFRQVWLWXWLRQDOULJKWRI
SHWLWLRQ´DQGthus subject to protection under section 425.16. ( Flatley, at p. 311.) The
WULDOFRXUWDIILUPHGE\WKH&RXUWRI$SSHDOKHOGWKDW0DXUR¶VFRPPXQLFDWLRQV
constituted criminal extortion and were therefore not protected under the anti-SLAPP
law. ( Ibid.) The Supreme CRXUWJUDQWHG0DXUR¶VSHWLWLRQIRUUHYLHZDQGDIILUPHG
As a preliminary matter, our high court observed that section 425.16 is intended
³WR prevent the chilling of µthe valid exercise of the constitutional rights of freedom of
11

speech and petition for the redress of grievances¶ by µthe abuse of the judicial process¶
(§ 426.16, subd. (a).) As a necessary corollary to this statement, because not all speech
or petition activity is constitutionally protected, not all speech or petition activity is
protected by section 425.16. >&LWDWLRQ@´ ( Flatley, supra, 39 Cal.4th at p. 313.) In
reaching this conclusion, the court relied extensively on Paul for Council v. Hanyecz
(2001) 85 Cal.App.4th 1356 ( Paul), disapproved on other grounds in Equilon, supra,
29 Cal.4th at page 68, footnote 5. (See Flatley, at pp. 313-318.) In Paul, the appellate
court held that the defendants, who had been sued for allegedly interfering with the
SODLQWLII¶VXQVXFFHVVIXOFLW\FRXQFLOHOHFWLRQby using illegal campaign contributions,
could not successfully move to strike the complaint as a SLAPP. It held: ³ µ>:@e need
not address the second step of section 425.16¶s two-step motion to strike process because
we hold, as a matter of law, that defendants cannot meet their burden on the first step. . . .
[T]he activity of which plaintiff complains²defendants¶ campaign money laundering²
was not a valid activity undertaken by defendants in furtherance of their constitutional
right of free speech. This conclusion is established by the factual record before us and is
not really disputed by the defendants. Indeed, defendants argue that they are entitled to
the benefit of section 425.16 in spite of such illegality.¶ ´ ( Flatley, at p. 314, quoting

Paul, at p. 1365.) The Supreme Court in Flatley ³agree[d] with Paul that section 425.16
cannot be invoked by a defendant whose assertedly protected activity is illegal as a matter
of law and, for that reason, not protected by constitutional guarantees of free speech and
petition. A contrary rule would be inconsistent with the purpose of the anti-SLAPP
statute as revealed by its language. >&LWDWLRQ@´ ( Flatley, at p. 317.)
The Flatley court reviewed the requirements of extortion to determine whether
0DXUR¶VGHPDQGOHWWHUZDVLOOHJDOVSHHFK. ( Flatley, supra, 39 Cal.4th at pp. 326-328.) It
quoted the relevant criminal statutes, Penal Code sections 518, 519, and 523:
³ µExtortion is the obtaining of property from another, with his consent . . . induced by a
wrongful use of force or fear. . . .¶ (Pen.Code, § 518.) Fear, for purposes of extortion
12

µmay be induced by a threat, either: [¶] . . . [¶] 2. To accuse the individual threatened . . .
of any crime; or, [¶] 3. To expose, or impute to him . . . any deformity, disgrace or
crime[.]¶ (Pen.Code, § 519.) µEvery person who, with intent to extort any money or
other property from another, sends or delivers to any person any letter or other writing,
whether subscribed or not, expressing or implying, or adapted to imply, any threat such
as is specified in Section 519, is punishable in the same manner as if such money or
property were actually obtained by means of such threat.¶ (Pen.Code, § 523.)´ Flatley,
at p. 326.)
³Extortion has been characterized as a paradoxical crime in that it criminalizes the
making of threats that, in and of themselves, may not be illegal. µ[I]n many blackmail
cases the threat is to do something in itself perfectly legal, but that threat nevertheless
becomes illegal when coupled with a demand for money.¶>&LWDWLRQ@´ ( Flatley, supra,
39 Cal.4th at p. 326, fn. omitted.) Additionally, ³threats to do the acts that constitute
extortion under Penal Code section 519 are extortionate whether or not the victim
committed the crime or indiscretion upon which the threat is based and whether or not the
person making the threat could have reported the victim to the authorities or arrested the
victim. >&LWDWLRQV@´ (Id. at p. 327.)
The court in Flatley H[DPLQHG0DXUR¶VGHPDQGOHWWHUWRGHWHUPLQHZKHWKHULW was,
on its face, extortion. ( Flatley, supra, 39 Cal.4th at pp. 328-332.) As described by the
FRXUWWKHOHWWHULQFOXGHG³WKUHDWVWRSXEOLFO\DFFXVH)ODWOH\RIUDSHDQGWRUHSRUWDQG
SXEOLFO\DFFXVHKLPRIRWKHUXQVSHFLILHGYLRODWLRQVRIYDULRXVODZVXQOHVVKHµVHWWOHG¶E\
SD\LQJDVXPRIPRQH\WR5REHUWVRQRIZKLFK0DXURZRXOGUHFHLYHSHUFHQW´ Id. at
S ,Q³>W@he key passage in Mauro¶s letter . . . Flatley is warned that, unless he
settles, µan in-depth investigation¶ will be conducted into his personal assets to determine
punitive damages and this information will then µB E C O M E A M A T T E R O F PU B L I C
R E C O R D, AS I T M UST B E F I L E D W I T H T H E C O U R T . . . . [¶] A ny and all
infor mation, including I mmigration, Social Security Issuances and Use, and I RS
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and various State T ax L evies and infor mation will be exposed. We are positive the
media worldwide will enjoy what they find.¶ This warning is repeated in the fifth
paragraph: µ[A]ll pertinent infor mation and documentation, if in violation of any
U.S. F ederal, I mmigration, I.R.S., S.S. A dmin., U.S. State, Local, Commonwealth
U. K ., or Inter national L aws, shall immediately [be] tur ned over to any and all
appropriate authorities.¶´ Ibid; emphasis in original.) Mauro also made telephone
FDOOVWR)ODWOH\¶VDWWRUQH\, reiterating his demand and threats ( id. at pp. 329-330) and
LGHQWLI\LQJWKDWDQDFFHSWDEOHVHWWOHPHQWILJXUHZDV³µVHYHQILJXUHV¶´ Id. at p. 329.)
2XUKLJKFRXUWKHOGWKDW0DXUR¶VFRQGXFWLQFOXGLQJWKHGHPDQGOHWWHUFRQVWLWXWHG
extortion as a matter of law. ( Flatley, supra&DOWKDWS ³7hese
communications threatened to µaccuse¶ Flatley of, or µimpute to him,¶ µcrime[s]¶ and
µdisgrace¶ (Pen. Code, § 519, subds. 2, 3) unless Flatley paid Mauro a minimum of
$1 million of which Mauro was to receive 40 percent.´ (Ibid.) The court concluded that
because the alleged conduct was extortion as a matter of law, Mauro was not entitled to
protection under the anti-SLAPP statute. ( Id. at p. 333.)
At least five published cases have followed Flatley in concluding that the
underlying conduct was illegal as a matter of law and, therefore, the defendant could not
strike the complaint under the anti-SLAPP law. In Cohen v. Brown (2009)
173 Cal.App.4th 302, the defendant (attorney Brown) had associated the plaintiff (Cohen,
an attorney and physician), to represent a client in a personal injury matter. ( Id. at
pp. 306-307.) After a dispute had arisen between the two attorneys that resulted in Cohen
filing an attorney fee lien in the personal injury case, and after that case had settled,
Brown made a written demand to Cohen. In his demand, Brown threatened to file an
administrative complaint against Cohen with the State Bar if Cohen did not sign off on
WKHFOLHQW¶VVHWWOHPHQWFKHFNWRDOORZDOOIHHVWREHSDLGWR%URwn. ( Id. at pp. 310-311.)
Cohen did not comply, and Brown went forward with a State Bar complaint. ( Id. at
p. 311.) 7KHDSSHOODWHFRXUWKHOGWKDW&RKHQ¶VFRPSODLQWZKLFKLQFOXGHGDFODLPIRU
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civil extortion, was not subject to the anti-SLAPP statute bHFDXVH%URZQ¶VFRQGXFW
constituted extortion. ( Id. at pp. 317-318.)
In Mendoza v. Hamzeh (2013) 215 Cal.App.4th 799 (Mendoza), Mendoza received
DGHPDQGOHWWHUIURPDWWRUQH\+DP]HKVHQWRQEHKDOIRIKLVFOLHQW0HQGR]D¶VIRUPHU
HPSOR\HULQGLFDWLQJ³µ:e are in the process of uncovering the substantial fraud,
conversion and breaches of contract that [Mendoza] has committed on my client. . . . To
date we have uncovered damages exceeding $75,000, . . . If [you do] not agree to
cooperate with our investigation and provide us with a repayment of such damages
caused, we will be forced to proceed with filing a legal action . . . , as well as reporting
[you] to the California Attorney General, the Los Angeles District Attorney, the Internal
Revenue Service regarding tax fraud, ¶´ Id. at p. 802.) After Mendoza filed suit
alleging (among other claims) a cause of action for civil extortion, Hamzeh filed an antiSLAPP motion, contending that the underlying demand letter was protected prelitigation
activity. (Ibid.) The Mendoza court held that the trial court had not erred in denying
+DP]HK¶VDQWL-SLAPP motion because under Flatley, the demand letter constituted
H[WRUWLRQDVDPDWWHURIODZEHFDXVHLWLQYROYHGD³WKUHDWWRUHSRUWFULPLQDOFRQGXFW

coupled with a demand for money´ Mendoza, at p. 806, original italics.)11

11

At least three other cases have followed Flatley in concluding that the
protections of section 425.16 were unavailable because the PRYLQJSDUW\¶VDOOHJHG
conduct was illegal as a matter of law and therefore not protected activity under the antiSLAPP statute. (See Lefebvre v. Lefebvre (2011) 199 Cal.App.4th 696, 703-706 [claim
based on filing of admittedly false police report]; Gerbosi v. Gaims, Weil, West &
Epstein, LLP (2011) 193 Cal.App.4th 435, 445-447 [invasion of privacy claim based
upon illegal wiretapping]; Novartis Vaccines & Diagnostics, Inc. v. Stop Huntingdon
Animal Cruelty U SA, Inc. (2006) 143 Cal.App.4th 1284, 1296-1297 [claims based upon
conspiracy to commit acts of vandalism and harassment, including criminal acts]; but see
Malin v. Singer (2013) 217 Cal.App.4th 1283, 1298-1300 [anti-SLAPP motion should
not have been denied because prelitigation demand letter was neither admitted extortion
nor was extortion on its face]; Cross v. Cooper (2011) 197 Cal.App.4th 357, 386-387
continued
15

B.

6WHQHKMHP¶V&RQGXFW&RQVWLWXWHG([WRUWLRQ

We consider whether, in light of Flatley, supra, 39 Cal.4th 299 and other legal
authorities, 6WHQHKMHP¶V August e-mail to McDonnell²the bDVLVIRU6DUHHQ¶VCrossComplaint²constituted extortion as a matter of law that is not protected under the antiSLAPP statute. If so, we need not consider the second prong of assessing an anti-SLAPP
motion, i.e., whether Sareen established a probability of prevailing on his CrossComplaint. (See Flatley, supra , at p. 320.)
The e-mail, sent to McDonnell at 1:32 in the morning on August 5, 2011, consists
RIILYHSDUDJUDSKVDQGLGHQWLILHVLQLWVKHDGLQJWKH³6XEMHFW Q ui T am´12 (Original
[ Flatley not applicable to preclude anti-SLAPP motion where communications were
neither admitted extortion nor were extortion as matter of law, because information for
which disclosure was threatened (location of registered sex offender) was public
information, not a secret].)
12
7KHIXOOWH[WRI6WHQHKMHP¶V$XJXVWH-PDLOWR0F'RQQHOOUHDGV³'HDU
Mr. McDonnell, [¶] Although you have been quite firm and I feel un-professional in your
response to my request to discuss the matter of my wrongful termination and the
defamation claim I know is valid face to face, I take your comments about this being a
Bogus claim very personnelly [sic]. I at no time wanted to cause any un-neccessay [sic]
or long court procedings [sic] to hinder Akon or Mr. Sareen from continuing to doing
bussiness [sic@DVXVXDO$V$NRQ¶VDWWRUQH\,OHDYHLWLQ\RXUKDQGVWRJHWWKHIDFWVIURP
Mr. Sareen and Dick Sanders in regards to a contract review by the aduitor [sic] Wayne
9DUWHNDQGWKHGRFXPHQWV,FUHDWHGRQRUGHUVIURP0U6DUHHQUHJDUGLQJ%20¶VDQG
SXUFKDVHRUGHUVIRUWKUHH'/9$¶VXQGHUFRQWUDFWDGXLW>sic]. Mr. Sareen went into great
detail about the reasons and figures which he had me write down in my notebook
required in the BOM documentation he asked me to provide. [¶] I never wanted this to
become a long and expensive process let alone involve the United States Attorney
General, the Department of Justice or the DOD. Other then [sic] the wrongful
termination I have never held any ill feeling towards Akon or Mr. Sareen. I also never
wanted to enrich a bunch of bottom feeding attorneys such as yourself and the ones I
have been meeting with. With that said I advise you to forward this to Mr. Sareen, act in
good faith as his attorney and decide if this is the manner in which you want to continue
responding in [sic]. [¶] In closing please inform your client I do not wish to make a
Federal case out of this or create any unneccessary [sic] stress on Mr. Sareen or any Akon
HPSOR\HHV3OHDVHUHPLQG0U6DUHHQRIKLVVWDWHPHQWWKDW³ZKHQ,DPZURQJ,ZLOOEH
continued
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emphasis.) It opens with Stenehjem expressing the opinion that McDonnell had been
³XQ-SURIHVVLRQDOLQ>KLV@UHVSRQVHWRµ6WHQHKMHP¶VUHTXHVWWRGLVFXVVWKHPDWWHURI>KLV@
ZURQJIXOWHUPLQDWLRQDQGGHIDPDWLRQFODLP>V@>DQGKHWRRN0F'RQQHOO¶V@
comments about this being a Bogus claim very personnelly. [Sic.@´+HUHSHDWVKLVDWWDFN
XSRQ0F'RQQHOO¶VSURIHVVLRQDOLVPLQWKHILQDOSDUDJUDSK
It is important to consider the context under which the e-mail was sent. This
backdrop LQFOXGHG6WHQHKMHP¶VLQLWLDOVHWWOHPHQt demand through counsel of $675,000;
0F'RQQHOO¶VUHSHDWHGstatementVWKDW6WHQHKMHP¶VFODLPVKDGQRPHULW; and 0F'RQQHOO¶s
having previously rebuffed any idea of settling the claims. McDonnell: (1) advised
6WHQHKMHP¶VDWWRUQH\+H\PDQQVL[PRQWKVHDUOLHUWKDWWKHFODLPVZHUH³PHULWOHVV´DQG
that the only way Stenehjem would receive any monetary payment was by obtaining a
MXGJPHQWDJDLQVW'HIHQGDQWV  WROG+H\PDQQLQUHVSRQVHWRWKHODWWHU¶VRYHUWXUHV
regarding mediation of the dispute, that Akon would not mediate the matter and would
QRW³ZDVWHDQ\PRUHWLPHRQSRLQWOHVVVHWWOHPHQWGLVFXVVLRQV´DQG  UHVSRQGed to
6WHQHKMHP¶VSHUVRQDOH-mail of June 23, 2011, in which Stenehjem had sought ³WRVHWWOH

the first to admit it and appoligize [sic.@´>,@WLVVWLOOP\GHVLUHWRUHVROYHWKLVPDWWHUIDFH
to face and with no involvement of the courts and a bunch of attorneys serving there [sic]
own self interests. [¶] I am extending my hand and this offer to meet one last time
because of my disgust with the idea of enriching a large group of bottom feeding
attorneys such as you and the ones advising me. It is not my first choice to procede [sic]
with the Qui Tam option but the choice of a group of attorneys looking for the biggest
payout they can get with the least effort and expense. I have yet to sign an agreement
with the Lawyer out of Los Angeles who specializes in Qui Tam suits but he has
reviewed my statement, investigated the facts, talked to former Akon employees, and
wants to fly up to sign an agreement and formalize my statement. [¶] I was always
honest with Mr. Sareen[;] hence my disclosure of the pending actions and my extension
of one last opportunity to settle this in a gentlemens [sic] manner, shake hands and put
this matter behind us. If you are acting [sic] in his best interests you will forward this
letter to Mr. Sareen and respond in a civil and professional manner and not in the manner
which you so un-SURIHVVLRQDOO\UHSOLHGSUHYLRXVO\>@6LQFHUHO\-HUU\6WHQHKMHP´
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WKLVPDWWHUE\GLUHFWQHJRWLDWLRQ´ by stating thDW³$.21LVQRWLQWHUHVWHGLQVSHQGLQJ
DQ\WLPHRQDQ\IXUWKHUVHWWOHPHQWGLVFXVVLRQVRI\RXUERJXVFODLPV´13 Stenehjem in his
August e-PDLOLVWKHUHIRUHFKDUDFWHUL]LQJDVXQSURIHVVLRQDO0F'RQQHOO¶VFRQVLVWHQW
position that 6WHQHKMHP¶V claims were unmeritorious and that his clients would pay no
money to settle them.
Stenehjem proceeds in the first paragraph of the e-mail to accuse Sareen of
PLVFRQGXFW³$V$NRQ¶VDWWRUQH\,OHDYHLWLQ\RXUKDQGVWRJHWWKHIDFWVIURP0U
Sareen and Dick Sanders in regards to a contract review by the aduitor [sic] Wayne
9DUWHNDQGWKHGRFXPHQWV,FUHDWHGRQRUGHUVIURP0U6DUHHQUHJDUGLQJ%20¶V>ELOOs of
materials14@DQGSXUFKDVHRUGHUVIRUWKUHH'/9$¶VXQGHUFRQWUDFWDGXLW>sic]. Mr. Sareen
went into great detail about the reasons and figures which he had me write down in my
QRWHERRNUHTXLUHGLQWKH%20GRFXPHQWDWLRQKHDVNHGPHWRSURYLGH´These
statements, read in the context of text found later in the e-mail (discussed post), make it

13

7KHFRQWH[WRI6WHQHKMHP¶V$XJXVWH-mail as presented before us is based
entirely on the declaration of McDonnell filed in opposition to the motion. Because no
evidence was submitted on behalf of Stenehjem regarding the prelitigation
communications between the parties, the facts are undisputed for purposes of evaluating
the motion. ( Mission Springs Water District v. Verjil (2013) 218 Cal.App.4th 892, 918
[no factual issue presented in considering anti-SLAPP motion where no contrary
evidence presented]; Carver v. Bonds (2005) 135 Cal.App.4th 328, 347 [plaintiff did not
establish probability of prevailing in opposing anti-SLAPP motion; defendant justified in
FDOOLQJSODLQWLIIDOLDUZKHUHGHIHQGDQW¶VHYLGHQFHZDVWKDWSODLQWLIIWKUHDWHQHGWROLHWR
the press about defendant and plaintiff did not refute that evidence].)
14
Although it is nowhere explicitly stated in the record, our educated guess is that
³%20¶V´LVDQDFURQ\PXVHGE\6WHQHKMHPWRUHIHUWRELOOVRIPDWHULDOV 6HH In re Static
Random Access Memory (SRAM) Antitrust Litigation (N.D.Cal. 2009) 264 F.R.D. 603,
IQ>³BoM is thHDFURQ\PIRU%LOORI0DWHULDOV´@VHHDOVR U.S. v. United
Technologies Corp., Sikorsky (D.Conn. 1999) 51 F.Supp.2d 167, 175-178, 181-188
[discussion of bills of materials (BOMs) in government suit that included, among others,
a claim under federal False Claims Act].)
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readily apparent that Stenehjem is accusing Sareen of having engaged in illegal activity
by ordering Stenehjem to create accounting documents with false information.
In the second paragraph of the e-PDLO LPPHGLDWHO\DIWHUDOOXGLQJWR6DUHHQ¶V
alleged misconduct), Stenehjem raises the possibility RILQYROYLQJIHGHUDODXWKRULWLHV³,
never wanted this to become a long and expensive process let alone involve the United
States Attorney General, the Department of Justice or the DOD [Department of
'HIHQVH@´/DWHULQWKHH-mail, he expresseVWKDWKH³GR>HV@QRWZLVKWRPDNHD)HGHUDO
FDVHRXWRIWKLV´In both the heading and in the text, he refers to a qui tam suit,
LQGLFDWLQJWKDW³>L@WLVQRWP\ILUVWFKRLFHWRSURFHGH>VLF@ZLWKWKH4XL7DPRSWLRQ´EXW
that he has consulted attorneys who specialize in such cases.
$TXLWDPDFWLRQLVRQH³µbrought under a statute that allows a private person to
sue for a penalty, part of which the government or some specified public institution will
receive.¶ >&LWDWLRQV@´ People ex rel. Allstate Ins. Co. v. Weitzman (2003)
107 Cal.App.4th 534, 538, quoting Black¶s Law Dict. (7th ed. 1999) p. 1262, col. 1.)
³4XLWDPSODLQWLIIVPD\UHFRYHUGDPDJHVDQGSHQDOWLHVRQEHKDOIRISXEOLFHQWLWLHVIRU
WKHPVHOYHVDQGWKHHQWLWLHV>&LWDWLRQ@´ Campbell v. Regents of University of

California (2005) 35 Cal.4th 311, 325 ( Campbell).) Qui tam actions are often brought
under the federal False Claims Act (31 U.S.C. § 3729 et seq.) and California False
Claims Act (Gov. Code, §§ 12650-12656) by private informants who have discovered
fraudulent claims made against governmental entities. (See, e.g., U.S. ex rel. Biddle v.

Bd. of Trustees of Leland Stanford, Jr. Univ. (9th Cir. 1998) 161 F.3d 533, 535 [qui tam
action under federal act]; Campbell, at p. 325 [California False Claims Act].) Thus,
6WHQHKMHP¶VUHIHUHQFHWRWKHpotential involvement of specified federal agencies, by
itself, may be unclear. But viewed in light of 6WHQHKMHP¶VDFFXVDWLRQRI6DUHHQ¶V
misconduct, and his alluding to bringing a qui tam action, it is plain that Stenehjem is
threatening to assert a claim that Sareen had violated the federal False Claims Act and
potentially other federal criminal statutes. (See, e.g., 18 U.S.C. § 287 [criminalizing
19

knowingly making false, fraudulent, or fictitious FODLPWR³to any person or officer in the
civil, military, or naval service of the United States, or to any department or agency
thereof´86& [criminalizing conspiring to defraud the federal government
³by obtaining or aiding to obtain the payment or allowance of any false, fictitious or
fraudulent claim´@86& 1001 [criminalizing, among other things, knowingly
PDNLQJ³any materially false, fictitious, or fraudulent statement or representation´³in
any matter within the jurisdiction of the executive, legislative, or judicial branch of the
*RYHUQPHQWRIWKH8QLWHG6WDWHV´@ .
We conclude that 6WHQHKMHP¶VAugust e-mail constituted extortion as a matter of
law. It threatened to expose Sareen to federal authorities for alleged violations of the
False Claims Act XQOHVVKHQHJRWLDWHGDVHWWOHPHQWRI6WHQHKMHP¶VSULYDWHFODLPV. Even
were it true that Sareen had in fact committed acts violating the False Claims Act²and
there is no evidence to support this, since Stenehjem filed no declarations in connection
ZLWKWKHPRWLRQRWKHUWKDQKLVDWWRUQH\¶Vfee declaration²this is ³irrelevant´ to whether
the threatened disclosure was extortion. ( Flatley, supra, 39 Cal.4th at p. 330.) And it is
of no consequence that the e-mail did not specifically identify the crime of which
Stenehjem intended to accuse Sareen. ( Flatley, at p. 331; Mendoza, supra, 215
Cal.App.4th at p. 806.)
Furthermore, the alleged criminal activity that Stenehjem threatened to expose in a
qui tam action ZDV³HQWLUHO\XQUHODWHGWRDQ\DOOHJHGLQMXU\VXIIHUHGE\´ Stenehjem as
alleged in his defamation and wrongful termination claims. ( Flatley, supra, 39 Cal.4th at
pp. 330-331.)15 6WHQHKMHP¶VWKUHDWLVWKXVVLPLODUWR0DXUR¶VWKUHDWWRH[SRVH)ODWOH\of
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There is no evidence in the record that any communications made by or on
behalf of Stenehjem that preceded the August e-mail concerned a claim that Sareen had
violated the federal False Claims Act or that Stenehjem was contemplating a qui tam suit.
As noted (see fn. 13, ante), Stenehjem presented no evidence whatsoever concerning
continued
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KDYLQJFRPPLWWHG³XQVSHFLILHGYiolations of various criminal offenses involving
LPPLJUDWLRQDQGWD[ODZDVZHOODVYLRODWLRQVRIWKH6RFLDO6HFXULW\$FW´ id. at p. 330) in
an effort to exact a settlement from Flatley for the assault claim asserted by Mauro on his
FOLHQW¶VEHKDOI. StenHKMHP¶VWKUHDWWR H[SRVH6DUHHQ¶VDOOHJHGFULPHVLVDOVRVLPLODUWR
the threat made by the defendant in State v. Harrington (Vt. 1969) 260 A.2d 692
( Harrington), a case cited by our high court in Flatley. (See Flatley, at pp. 328, 329,
331.) In Harrington, the defendant, an attorney representing the wife in a divorce
proceeding, threatened, among other things, to have his client report the husband to the
Internal Revenue Service, the United States Customs Service, or other governmental
agencies for unspecified violations if the husband did not agree to a settlement involving
a payment of $175,000 to the wife. ( Harrington, at pp. 695-696.) The Supreme Court of
9HUPRQWKHOGWKDW³these veiled threats exceeded the limits of >DWWRUQH\+DUULQJWRQ¶V@
representation of his client in the divorce action´DQGFRQVWLWXWHGH[WRUWLRQ Harrington,
at p. 699.)
Stenehjem argues that his e-PDLOZDVQRWH[WRUWLRQEHFDXVH³WKHUHVLPSO\ZDVQR
threat to file a false criminal complaint against [Defendants], nor even a demand for
PRQH\EXWVLPSO\DµGHVLUHWR resolve the matter IDFHWRIDFH¶´7KLVSRVLWLRQLVZLWKRXW
merit. The absence of either an express threat or a demand for a specific sum of money
in the e-mail does not negate its fundamental nature as an extortionate writing.
TKHIDFWWKDW6WHQHKMHP¶VH-mail may have been less than explicit²in that it did
QRWFRQWDLQFRQGLWLRQDOODQJXDJHVXFKDV³8QOHVV6DUHHQSD\VPHIRUP\FODLPV,ZLOO
report him to the federal authorities for violations of the federal False Claims Act´²does
not make its character any less illegal. ³No precise or particular form of words is
SUHOLWLJDWLRQFRPPXQLFDWLRQV RWKHUWKDQKLVDWWRUQH\¶VGHFODUDWLRQDWWDFKLQJWKH$XJXVW
e-mail as an exhibit), including the circumstances leading up to his sending the August email.
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necessary in order to constitute a threat under the circumstances. Threats can be made by
innuendo and the circumstances under which the threat is uttered and the relations
between [the defendant] and the [target of the threats] may be taken into consideration in
making a determination of the question involved.´ (People v. Oppenheimer (1962)
209 Cal.App.2d 413, 422; see also People v. Massengale (1968) 261 Cal.App.2d 758,
765.) $VRXUKLJKFRXUWH[SODLQHGQHDUO\\HDUVDJR³The more vague and general
the terms of the accusation the better it would subserve the purpose of the accuser in
magnifying the fears of his victim, and the better also it would serve to protect him in the
event of the failure to accomplish his extortion and of a prosecution for his attempted
crime. >&LWDWLRQV@´ People v. Sanders (1922) 188 Cal. 744, 749; see also Flatley,

supra, 39 Cal.4th at p. 327.) Moreover, a threat need not be overt or explicit to constitute
attempted extortion by a writing under Penal Code section 523: ³It is not necessary that a
threat should be apparent from the face of the letter, nor even necessary that it should be
implied therefrom. The statute [Pen. Code, § 523] says if the language used is adapted to
imply a threat, then the writing is sufficient. Parties guilty of the offense here alleged
seldom possess the hardihood to speak out boldly and plainly, but deal in mysterious and
ambiguous phrases. . . ´ (People v. Choynski (1892) 95 Cal. 640, 641-642; see also

People v. U mana (2006) 138 Cal.App.4th 625, 640.)
+HUHWKHSODLQLPSOLFDWLRQRI6WHQHKMHP¶V$XJXVWH-mail was a threat that unless
6DUHHQDFFHSWHG6WHQHKMHP¶V³H[WHQVLRQRIRQHODVWopportunity to settle . . . in a
gentlemens [sic@PDQQHU´KHZRXOG³LQYROYHWKH8QLWHG6WDWHV$WWRUQH\*HQHUDOWKH
'HSDUWPHQWRI-XVWLFHRUWKH'2'´WKURXJKDTXLWDPDFWLRQDOOHJLQJ6DUHHQKDGYLRODWHG
the federal False Claims Act. His multiple references in the e-PDLOWR³ERWWRP[-]feeding
DWWRUQH\V´ (including his own prospective attorney)²noting that he did not want to
³HQULFK´WKHPWKURXJKDODZVXLW²evidenced his linking a demand for negotiation and
settlement of his personal claims with forgoing a threatened ³4ui Tam option´ and
H[SRVXUHRI6DUHHQ¶VDOOHJHGFULPLQDOZURQJGRLQJ 6WHQHKMHP¶VYLHZthat the e-mail was
22

merely a benign desire to meet ³µIDFHWRIDFH¶ ´WRGLVFXVVKLVFODLPVLJQRUHVWKHLPSOLHG
WKUHDWRIH[SRVLQJ6DUHHQ¶VDOOHJHGFULPLQDOwrongdoing if Sareen persisted in his refusal
to negotiate a settlement of 6WHQHKMHP¶Vclaims, ones that Sareen had repeatedly said
were meritless. 6WHQHKMHP¶VVWDWHG³UHTXHVWWRGLVFXVVWKHPDWWHU´YLHZLQJWKHWRWDOLW\RI
the e-mail and the six-month history leading up to its transmission, was in reality a
demand to negotiate and settle his personal claims or else face the potential exposure of
unrelated allegations that Sareen had FRPPLWWHGFULPLQDODFWV7KHIDFWWKDW6WHQHKMHP¶V
threats may have been ³YHLOHG´ Harrington, supra$GDWS RU³KDOI-couched
LQOHJDOHVHGRHVQRWGLVJXLVHWKHLUHVVHQWLDOFKDUDFWHUDVH[WRUWLRQ>&LWDWLRQV@´ Flatley,

supra, 39 Cal.4th at p. 330.)
And the fact that Stenehjem did not make a specific monetary demand in the
August e-mail does not preclude a finding that it was extortion as a matter of law. (See

People v. Hesslink (1985) 167 Cal.App.3d 781, 787 [rejecting defense argument that
there was insufficient evidence of extortion because he had not maNH³DUHTXHVWRU
GHPDQGIRUDVSHFLILFVXP´@.) In Barton v. State Bar (1935) 2 Cal.2d 294 (Barton), our
high court concluded that an attorney who had threatened to report to the prosecutor an
RLOFRPSDQ\¶VDOOHJHGpractice of illegal product adulteration unless the company made
³ µVRPHVRUWRIVHWWOHPHQW¶´ZLWKWKHDWWRUQH\¶VFOLHQWV id. at p. 296) was conduct both
ZDUUDQWLQJGLVEDUPHQWDQG³constituted an attempt to extort money as said crime is
defined in sections 518, 519, and 524 of the Penal Code.´ (Id. at p. 297.)16
16

Stenehjem also contends that the August e-mail could not constitute extortion
EHFDXVH³WKHUHZDVFHUWDLQO\QRPRQH\GHPDQGHGRI>6DUHHQ@SHUVRQDOO\,QGHHGWKH
HPSOR\PHQWFODLPVFRQFHUQHG>6WHQHKMHP¶V@IRUPHUHPSOR\HU$NRQ, not [Sareen], and
the August 5 e[-]PDLODGGUHVVHG0U0F'RQQHOOµDV$NRQ¶VDWWRUQH\¶´7KLVDUJXPHQWLV
an inaccurate representation of the record. Stenehjem indicated early in the e-mail that
³>D@V$NRQ¶VDWWRUQH\[,] I leave it in your hands to get tKHIDFWV´FRQFHUQLQJWKHELOOV
RIPDWHULDOV6WHQHKMHPDOOHJHGO\SUHSDUHGDW6DUHHQ¶VGLUHFWLRQ%XW6WHQHKMHPDOVR
mentions Sareen by name 10 WLPHV6WHQHKMHPUHTXHVWVWKDW0F'RQQHOO³JHWWKHIDFWV
continued
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Lastly, Stenehjem relies on Blanchard v. DIRE CTV, Inc. (2004) 123 Cal.App.4th
903 ( Blanchard), and Dove Audio, Inc. v. Rosenfeld, Meyer & Susman (1996)
47 Cal.App.4th 777 ( Dove Audio), to support his contention that the conduct underlying
the Cross-Complaint is protected under the anti-SLAPP statute. Neither case supports his
position.
Our high court in Flatley specifically addressed and rejected 0DXUR¶VFRQWHQWLRQ
that Blanchard, supra, 123 Cal.App.4th 903, HVWDEOLVKHG³that the anti-SLAPP statute
applies to prelitigation demand letters that are extortionate because such letters are
protected by the litigation privilege.´ Flatley, supra, 39 Cal.4th at p. 325, fn. 12.)17 The
Supreme Court noted that although the litigation privilege is relevant in analyzing the
second step of an anti-SLAPP motion²i.e., whether the plaintiff (or cross-complainant)
has demonstrated a probability of prevailing²Civil Code section 47 and the anti-SLAPP
VWDWXWH³DUHQRWVXEVWDQWLYHO\WKHVDPH´ Flatley, at p. 323.)18 The court therefore held

IURP´6DUHHQ³IRUZDUGWKLV´H-PDLOWR6DUHHQ³UHPLQG0U6DUHHQ´RIDVWDWHPHQWKH
KDGPDGHDQG³DFWLQJRRGIDLWKDV>6DUHHQ¶V@DWWRUQH\´&OHDUO\WKHH-mail was not
directed to McDonnell solely in his capacity as attorney for the company. Further,
6WHQHKMHP¶VDVVHUWLRQWKDW³WKHHPSOR\PHQWFODLPVFRQFHUQHG>6WHQHKMHP¶V@IRUPHU
HPSOR\HU$NRQQRW>6DUHHQ@´LJQRUHVWKHIDFWWKDWKLVH-mail refers to both his
³ZURQJIXOWHUPLQDWLRQDQGWKHGHIDPDWLRQFODLP>V@´ and is belied by the fact that the
Complaint alleged wrongful termination and breach of implied covenant claims against
both Akon and Sareen.
17
The litigation privilege codified in Civil Code section 47, subdivision (b), states
in relevant part: ³$SULYLOHJHGSXEOLFDWLRQRUEURDGFDVWLVRQHPDGH>@ . . [¶] (b) In any
(1) legislative proceeding, (2) judicial proceeding, (3) in any other official proceeding
authorized by law, or (4) in the initiation or course of any other proceeding authorized by
law and reviewable pursuant to Chapter 2 (commencing with Section 1084) of Title 1 of
Part 3 of the Code of Civil Procedure. . . ´
18
Our high court observed that the two laws have different goals. While the
OLWLJDWLRQSULYLOHJH³serves broad goals of guaranteeing access to the judicial process,
promoting the zealous representation by counsel of their clients, and reinforcing the
traditional function of the trial as the engine for the determination of truth´³>W@he
continued
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WKDWWKHOLWLJDWLRQSULYLOHJH³does not operate as a limitation on the scope of the antiSLAPP statute. . . . [W]e reject Mauro¶s contention that, because some forms of illegal
litigation-related activity may be privileged under the litigation privilege, that activity is
necessarily protected under the anti-SLAPP statute.´ Id. at p. 325.) In this context, the

Flatley court, discussing Blanchard, observed that the plaintiffs there were found to have
not made the second-prong showing of the anti-SLAPP statute of a probability of
SUHYDLOLQJEHFDXVHWKHXQGHUO\LQJFRQGXFW³GHPDQGOHWWHUV[,] were privileged under the
litigation privilege as prelitigation communication. . . (Blanchard, supra,
123 Cal.App.4th at pp. 918-922.) Thus, Blanchard did not involve the question of
whether the demand letter was extortion as a matter of law and thus unprotected by the
First Amendment so as to bar DIRECTV from using the anti-SLAPP statute to strike the
plaintiffs¶ action. Rather, the plaintiffs conceded that their lawsuit arose from
DIRECTV¶s protected petitioning activity. (Id. at p. 918.) Accordingly, Blanchard is
irrelevant to the issues presented here.´( Flatley, at p. 325, fn. 12.)

Dove Audio, supra, 47 Cal.App.4th 777, a defamation case in which a special
motion to strike was granted, similarly offers no support to Stenehjem. In that case, the
DSSHOODWHFRXUWKHOGWKDWWKHGHIHQGDQW¶VFRPPXQLFDWLRQs²letters inquiring about private
citizens¶SRWHQWLDOwillingness to support a proposed complaint to the State Attorney
General to investigate WKHSODLQWLII¶Valleged underpayment of royalties designated to
charities²was protected petition activity under section 425.16. ( Dove Audio, at pp. 783784.) The defendant was therefore held to have made its threshold showing under the
first prong of the statute (that he engaged in protected activity), thereby shifting the

purpose of section 425.16 is to protect the valid exercise of constitutional rights of free
speech and petition from the abuse of the judicial process [citation], by allowing a
defendant to bring a motion to strike any action that arises from any activity by the
defendant in furtherance of those rights.´ Flatley, supra, 39 Cal.4th at p. 324.)
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burden to the plaintiff to establish a probability of prevailing. ( Ibid.) Because the court
KHOGWKDWWKHGHIHQGDQW¶Vcommunications were absolutely privileged under the litigation
privilege, it found that the plaintiff had not established a probability of success and that
the anti-SLAPP motion was properly granted. ( Id. at pp. 784-785.) Dove Audio did not
involve a claim that the underlying conduct was illegal, and thus does not support
6WHQHKMHP¶VFRQWHQWLRQWKDWKLVprelitigation e-mail demand was protected under the antiSLAPP statute.
We are mindful that our high court observed that ³rude, aggressive, or even
belligerent prelitigation negotiations, whether verbal or written, that may include threats
to file a lawsuit, report criminal behavior to authorities or publicize allegations of
ZURQJGRLQJ>GRQRW@QHFHVVDULO\FRQVWLWXWHH[WRUWLRQ´ ( Flatley, supra , 39 Cal.4th at
p. 332, fn. 16.) And we note that Flatley¶Vconclusion that 0DXUR¶Vcommunication
FRQVWLWXWHGFULPLQDOH[WRUWLRQDVDPDWWHURIODZZDVEDVHG³RQWKHVSHFLILFDQGH[WUHPH
FLUFXPVWDQFHV´RIWKHFDVH (Ibid.) Here, although 6WHQHKMHP¶V August e-mail
communication may not involve a threat as extreme as the one in Flatley, it is nonetheless
extortion as a matter of law. It is therefore not protected under the anti-SLAPP statute
( Flatley, at pp. 317, 333). Thus, the trial court erred in granting SteneKMHP¶VPRWLRQWR
strike the Cross-Complaint.19

19

Because we have concluded that Stenehjem did not meet his threshold showing
that the activity underlying the allegations of the Cross-Complaint was protected under
the anti-SLAPP statute, we need not consider the second prong, i.e., whether the record
demonstrates that Sareen established a probability of prevailing. ( Flatley, supra,
39 Cal.4th at p. 320.)

26

DISPOSITION
The order granting respondent Jerome StenehjHP¶V special motion to strike
apSHOODQW6XU\D6DUHHQ¶VDPHQGHG&ross-Complaint pursuant to the anti-SLAPP statute is
reversed.

Márquez, J.

WE CONCUR:

Rushing, P.J.

Premo, J.
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