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C E R T I F I E D F O R PU B L I C A T I O N
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT
DIVISION TWO

ALTERRA EXCESS AND SURPLUS
INSURANCE COMPANY,
A140453

Plaintiff and Respondent,
v.

(San Francisco County
Super. Ct. No. CGC-12-522867)

ESTATE OF BUCKMINSTER FULLER,
Defendant and Appellant.

The Estate of Buckminster Fuller (Estate) appeals from a judgment on the
pleadings holding that Alterra Excess and Surplus Insurance Company (Alterra) had no
duty to defend, and therefore no duty to indemnify, its insured in an action brought by the
Estate against the insured. The basis of the judgment was that an exclusion in the Alterra
policy, referred to by all below DVWKH³intellectual pURSHUW\´H[FOXVLRQ, applied to
preclude any obligation on the part of Alterra. We reach the same conclusion, and we
affirm.
BA C K G ROUND
G eneral H istorical Background
5%XFNPLQVWHU)XOOHUQLFNQDPHG³%XFN\´ (Fuller), was a celebrated designer,
author, and inventor. He was credited with many, and diverse, creations, and was
particularly well known for popularizing the geodesic dome. He died in 1983.
According to WKH(VWDWH¶V own pleadings, in 1985 it registered its claim as the
successor-in-interest to all of )XOOHU¶Vrights, and KDV³OLFHQVHGWKRVHULJKWVRQPDQ\
RFFDVLRQV7KHOLFHQVHHVLQFOXGH$SSOH&RPSXWHUZKLFKXVHG%XFN\¶VLPDJH DORQJ
with those of John Lennon, Pablo Picasso, Albert Einstein, Mahatma Gandhi, Frank
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/OR\G:ULJKWDQGRWKHUV LQLWVµ7KLQN'LIIHUHQW¶DGYHrtising campaign. In 2004, the
863RVWDO6HUYLFHOLFHQVHGWKHULJKWVWR%XFN\¶VLPDJHIRUDSRVWDJHVWDPS7KHVWDPS
artwork is a painting which originally appeared on the cover of Time magazine in 1964
GHSLFWLQJ%XFN\¶VKHDGLQWKHSDWWHUQRIDJHRGHVic dome. In 2003, Xerox Corporation
OLFHQVHGULJKWVWR%XFN\¶VQDPHDQGOLNHQHVV´ In short, it appears that various
commercial enterprises have used Fuller, and perhaps his nickname, to assist in the
marketing of their product.
At some point, Maxfield & Overton Holdings, LLC (Maxfield) entered the picture,
attempting to do just that²apparently without permission or payment. Specifically:
Beginning at least as early as 2009, Maxfield manufactured and distributed several
products under the Buckyball and related trademarks. Again according to the (VWDWH¶V
pleadings, these items included several variations on Buckyballs, Buckyball gift packs,
Buckycubes, Bucky sidekick, and The Big Book of Bucky. Elaborating, the Estate
described some of this as follows:
³$FFRUGLQJWRWKHUHFHQWSUHVVUHOHDVHE\>0D[ILHOG@%XFN\EDOOVZHUH
µLQVSLUHGDQGQDPHGDIWHUIDPRXVDUFKLWHFWXUDOHQJLQHHUDQGLQYHQWRU5%XFNPLQVWHU
)XOOHU%XFN\EDOOVDQG%XFN\FXEHVDUHWKHZRUOG¶VPRVWSRSXODUDGXOWGHVNWR\VDQGKDYH
been comSDUHGWRIDPRXVGHVNWR\VRI\RUHVXFKDV1HZWRQ¶V&UDGOHWKH=HQ*DUGHQ
and Pin Art. Buckyballs and Buckycubes are distributed by NYC based Maxfield &
2EHUWRQ+ROGLQJV)RXQGHGLQWKHFRPSDQ\¶VSURGXFWVDUHVROGWRGD\LQRYHU
5,000 US retail locaWLRQVDQGFRXQWULHVDURXQGWKHZRUOG¶,WFODLPVWREHWKHZRUOG¶V
best selling desktoy. [¶] . . . [¶]
³Buckyballs are 216 round rare earth magnets packaged in a cube shape. The
packaging states: Buckyballs by Zoomdoggle. The included Quick State Guide
demonstrates several shapes that can be made with the round magnets. In order of
apparent difficulty, those shapes are the chain, the tube, the sheet, the hexagon, triangles,
tricks and the cube. Only the triangle can be formed into a shape that resembles the
&DUERQEXFN\EDOOVSKHUH7KHµ/HW¶V*HW7ULFN\¶VHFWLRQVWDWHV µ$Q\WKLQJLV
SRVVLEOHLQWKHZRUOGRI%XFN\¶ [¶] . . . [¶]
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³The Big Book of Bucky is a paperback book which provides instructions on
how to make various shapes wiWK%XFN\EDOOV7KHERRNVWDWHVµ%XFN\EDOOVZHUHQDPHG
IRU%XFNPLQVWHU)XOOHU¶$IWHUEULHIO\VXPPDUL]LQJ%XFN\¶VDFFRPSOLVKPHQWVLWVWDWHV
µ+HZDVVPDUW+HZDVFUD]\+HZDVIXQ5HPLQG\RXRIDQ\WKLQJ"¶
³ Until recently, the Frequently Asked Questions page on >0D[ILHOG¶V@ website
ZZZJHWEXFN\EDOOVFRP SRVWHGWKLVTXHVWLRQDQGDQVZHUµ:KHUHGRHVWKHQDPH
%XFN\EDOOVFRPHIURP"¶µ7KHQDPH%XFN\EDOOVLVDQRGWR%XFNPLQVWHUµ%XFN\¶)XOOHU
a famous architectural-type best known for the geodesic dome (a sphere made of
WULDQJOHV ,W¶VDIXQVKDSHWRPDNHZLWKBuckyballs. FUN FACT: The Carbon 60, one
of the strongest atomic structures known to man, are sometimes called Fullerenes. They
too were named after Fuller for their similarity to geodesic domes.¶ ´
Such conduct was the basis of the first of the two lawsuits involved here: the
(VWDWH¶Vaction DOOHJLQJWKDWWKHFRPPHUFLDOXVHRI)XOOHU¶VQDPHZDVQRWDXWKRUL]HG
Procedural Background
T he Underlying A ction
On May 18, 2012, the Estate filed an action against Maxfield in the United States
District Court, Northern District of California: Estate of Buckminster Fuller v.

Maxfield & Oberton Holdings, LLC , Case No.: 5-12-CV-02570 (for consistency with the
briefing, the underlying action). The underlying action alleged four claims: (1) unfair
competition in violation of 15 United States Code section 1125(a)²Lanham Act;
(2) invasion of privacy (appropriation of name and likeness); (3) unauthorized use of
name and likeness in violation of California Civil Code section 3344.1; and (4) violation
of California Business and Professions Code section 17200 et seq. The Estate
represented to the district court that the underlying action was properly venued in San
Francisco because it was DQ³LQWHOOHFWXDOSURSHUW\PDWWHU´
Max Specialty Insurance Co., a predecessor to Alterra, had issued an insurance
policy to Maxfield that had become effective June 4, 2010, the specific terms of which
will be discussed in detail below. Maxfield tendered defense of the underlying action to
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Alterra, which agreed to defend under a reservation of rights and appointed Cumis
counsel (Civil Code § 2860) to defend the case.
Soon thereafter Alterra filed the second lawsuit involved here: the action for
declaratory relief.
T he Coverage A ction
On August 1, 2012, Alterra filed suit in the San Francisco Superior Court, naming
two defendants, Maxfield and the Estate (the coverage action). The complaint sought
declaratory relief and reimbursement, more specifically a declaratiRQWKDW$OWHUUD¶VSROLF\
did not provide coverage and therefore Alterra had no duty to defend. According to
Alterra, it named the Estate as a defendant so as to bind it by the outcome of the coverage
action because, as a potential judgment creditor of Maxfield, the Estate could have a
claim against Alterra should it prevail in the underlying action. (Ins. Code, § 11580.)
7KH(VWDWH¶VLQYROYHPHQWLQWKHFRYHUDJHDFWLRQ²at least its initial involvement²
was short lived, as by October 29, the Estate and Alterra entered into a stipulation under
which the Estate would be dismissed from the coverage action without prejudice in return
for the its agreement to be bound by it. The stipulation was signed on behalf of the Estate
by its attorney, Thomas A. Cohen. The coverage action continued against Maxfield.
On December 10, 2012, Alterra filed a first amended complaint, with
28 paragraphs of allegations.
On that same day, Maxfield filed its answer to the first amended complaint, signed
by Marc R. Lewis, of the firm of Lewis & Llewellyn, LLP. Tellingly, that answer
DFNQRZOHGJHGWKDW$OWHUUD¶VSRVLWLRQZDVZHOOIRXQGHG²and Alterra was entitled to the
declaratory judgment it sought. Specifically, 0D[ILHOG¶VDQVZHUDGPLWted all
28 paragraphs in the amended complaint; stated that Maxfield had ³QRDIILUPDWLYH
GHIHQVHV´DQGSUD\ed for a judicial declaration that Alterra had no duty to defend or
indemnify Maxfield.
With that, on January 8, 2013, Alterra filed a motion for judgment on the
pleadings, set for hearing on February 4. This caused the Estate, and apparently its
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attorney Cohen, to stir, and to reenter the case, despite its earlier stipulation to be
dismissed from it.
Beginning in mid-January 2013, and acting without leave of court, the Estate on
its own behalf ILOHGDJHQHUDOGHQLDOWR$OWHUUD¶VILUVWDPHQGHGFRPSODLQW7KHQRQ
January 22, 2013, purporting to act as WKH³$VVLJQHHRIWKH[Maxfield] Liquidating
7UXVW´WKH(VWDWHILOeGDILUVWDPHQGHGDQVZHUZKLFKGHQLHGWKHDOOHJDWLRQVRI$OWHUUD¶V
first ameQGHGFRPSODLQW2QWKDWVDPHGDWHDQGDJDLQSXUSRUWLQJWRDFWDV³DVDVVLJQHH
of the [Maxfield] /LTXLGDWLQJ7UXVW´WKH(VWDWHILOHGRSSRVLWLRQWR$OWHUUD¶VPRWLRQIRU
judgment on the pleadings. All the pleadings were signed by attorney Cohen.
On February 5, 2013, the Estate, once again acting on its own behalf, filed a
motion for relief from its dismissal from the coverage action, moving under Code of Civil
Procedure section 473. A declaration from attorney Cohen accompanied the motion for
relief, which declaration detailed the machinations that had occurred behind the scenes.
We quote 0U&RKHQ¶V declaration in some detail:
³Maxfield & Oberton, LLC manufactured and sold popular desk toys called
Buckyballs, Buckycubes, Bucky sidekick and the Big Book of Bucky and had filed
trademark applications for puzzles²Buckybars, BuckyBricks, BuckyBlocks,
BuckyBigs² and for a vitamin supplement: BuckyBalls. [Maxfield] claimed that
%XFN\EDOOVDQG%XFN\FXEHVZHUHWKHZRUOG¶VPRVWSRSXODUGHVNWR\V[Maxfield] states
XQHTXLYRFDOO\LQSULQWHGPDWHULDODQGRQLWVZHEVLWHWKDWµ%XFN\EDOOVZHUHQDPHGIRU
%XFNPLQVWHU)XOOHU¶7KH(VWDWHILOHGVXLWRQ0D\LQ86'LVWULFW&RXUWIRUWKH
Northern District of California alleging that the commercial use of FulleU¶VQDPHZDVQRW
authorized and therefore violated Section 43 of the Lanham Act, the statutory protections
RI&DOLIRUQLD&LYLO&RGHWKHFRPPRQODZULJKWVRISULYDF\DQG&DOLIRUQLD¶V
unfair competition law.
³[Maxfield] tendered the defense of that suit to Alterra under its Commercial
General Liability policy. Alterra agreed to defend under a reservation of rights. On
August 1, 2012 it filed this action against [Maxfield] and the Estate. Alterra then wrote
WKH(VWDWHµ:HLQFOXGHGWKH(VWDWe as a defendant to bind it to the outcome of the
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DFWLRQ¶ . . DQGRIIHUHGWRµGLVPLVVWKH(VWDWHZLWKRXWSUHMXGLFHLIWKH(VWDWHZRXOGDJUHH
WREHERXQGE\WKHMXGJPHQW¶2Q6HSWHPEHUZLWKP\FOLHQW¶VFRQVHQW,
agreed to the Stipulation. At that time, I had no way of knowing that [Maxfield] would
suddenly decide to go out of business. Based on viewing its website, I am informed and
believe and on that basis allege that [Maxfield] was still selling Buckyballs online and
had even introduced new magnetic products that were too big to swallow and thus
SUHVXPDEO\QRWDFRQFHUQRIWKH&36&$OWHUUD¶VDWWRUQH\VLJQHGWKH6WLSXODWLRQRQ
October 29, 2012 and filed a Request for Dismissal on October 31, 2012. There is no
evidence to date that the Clerk of the Court has consented to the dismissal.
³Meanwhile, >0D[ILHOG@¶Vcounsel in the underlying federal action filed a
comprehensive Motion to Dismiss. That Motion was denied in all significant respects in
a seventeen page Order. ( Estate of Fuller v. Maxfield & Oberton Holdings, LLC , supra,
2012 U.S. Dist. LEXIS 158539.)
³Unrelated to the California litigation, the United States Consumer Product
Safety Commission took the relatively rare step in July 2012 of filing an administrative
complaint against [Maxfield], demanding that the company stop making Buckyballs,
warn consumers that its products are dangerous and offer them a refund. . . .
³[Maxfield] initially offered a vigorous legal and public relations defense, but
when retailers stopped carrying the products, [Maxfield] could not effectively continue.
In early January 2013, I talked by phone with Julie Teicher, the Trustee of the [Maxfield]
Liquidating Trust. She informed me that on December 27, 2012 [Maxfield] stopped
doing business, dissolved its Delaware LLC and created the [Maxfield] Liquidating Trust
(the Trust). It was not until late December that I had any reason to believe that
[Maxfield] was no longer motivated to continue to assert its rights to insurance coverage.
Until its lack of motivation became apparent, there was no need for the Estate to enter the
fray.
³7. In December 2012, an answer to Alterra¶s First Amended Complaint (FAC)
was filed, presumably by >0D[ILHOG@¶Vattorneys, prematurely and without a proof of
service. The Amended Answer completely negated >0D[ILHOG@¶Voriginal Answer to a
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virtually identical Complaint, and admitted all claims and raised no affirmative
defenses. . . .
³8. On January 17, 2013, because the Clerk had not entered a dismissal against it,
the Estate filed a general denial to the FAC. The Estate, as Assignee of the [Maxfield]
Liquidating Trust, also filed an Amended Answer to the FAC on January 22, 2013. . . .
³9. Late in December, >0D[ILHOG@¶Vfederal court counsel, with the consent of
[Maxfield], filed a motion for leave to withdraw in the federal, action²noting that a
corporation cannot proceed pro se. Thus, [Maxfield] is apparently no longer defending
the federal court action.
³10. The Estate received an Assignment of Claims as part of a settlement with the
[Maxfield] Liquidating Trust. . . . The Estate has filed an opposition to Alterra¶s Motion
for Judgment on the Pleadings, which also is scheduled to be heard on March 8, 2013.
[¶] . . . [¶]
³12. Alterra will not be prejudiced if the Court grants the Estate relief from
dismissal. It has only been about a month since [Maxfield] suddenly dissolved. Arthur
Schwartz, Alterra¶s counsel, was not aware of the dissolution until I informed [sic] of it
in early January. . . .´
As reflectHGLQ0U&RKHQ¶VGHFODUDWLRQDQGWKe attached exhibits, on
December 27, 2012, Maxfield had dissolved by filing a certified of cancellation of its
limited liability company status with the Delaware Secretary of State, and had, as grantor
pursuant to the Delaware Limited Liability Act, established the [Maxfield] Liquidating
7UXVWRYHUVHHQE\WUXVWHH-XOLH%HWK7HLFKHUWRZLQGXS0D[ILHOG¶VDIIDLUV
These exhibits also showed that on January 18, 2013, the Estate had entered into a
settlement agreement with trustee Teicher that resolved all claims between the Estate and
Maxfield. That settlement agreement provided in pertinent part as follows, all redactions
in original:
³HFuller [defined as the Estate and its co-executors] and the Trust have agreed to
settle all issues, claims and disputes between them including those arising out of the
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[infringement action] upon the terms and conditions set forth in this Agreement.
[¶] . . . [¶]
³Settlement of Fuller Lawsuit claim. Upon the execution of this Agreement by
all of the undersigned Parties, Fuller shall have an allowed unsecured claim against the
Trust in the amount of [redacted] (the Settlement Claim), subject to the following
conditions:
³DIn the event Fuller recovers funds from Alterra, there shall be a dollar for
dollar reduction of the Settlement Claim against the Trust. For example, if Fuller
recovers [redacted] from Alterra, the claim against the Trust shall be reduced to
[redacted].
³ENothing in this Agreement prohibits Fuller from collecting more than
[redacted] from Alterra. In such event, there shall be no remaining claim by Fuller
against the Trust and the Settlement Claim shall be $0.00. [¶] . . . [¶]
³Mutual Release of All Claims.
³D. . . Fuller, on behalf of itself and its members, managers, officers, directors,
employees, representatives, . . . hereby fully, finally and forever releases, relinquishes,
waives and discharges [Maxfield], the Trustee and the Trust . . . from any and all rights,
claims, . . . lawsuits . . . from the beginning of time to the date of this Agreement,
including, but not limited to the [underlying action] except for those claims which can be
SXUVXHGDJDLQVW$OWHUUD´
As indicated, pursuant to the Delaware Limited Liability Act (18 Del. Code,
§ 803), Ma[ILHOG¶VGLVVROXWLRQSURKLELWHGLWIURPGHIHQGLQJDQ\DFWLRQ. In light of this,

Cumis counsel withdrew, leaving Maxfield unrepresented. At this point, Alterra
intervened in the underlying DFWLRQWRGHIHQG0D[ILHOG¶VSRVLWLRQ7KHunderlying action
has since been stayed pending resolution of this coverage action.
On May 8, 2013, the trial court granted the Estate¶VPRWLRQIRU relief, allowing it
to appear in the coverage action through its previously filed answer. The court also
denied without prejudice $OWHUUD¶VPRWLRQIRUMXGJPHQWRQWKHSOHDGLQJV
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On July 30, 2013, Alterra filed a renewed motion for judgment on the pleadings,
asserting three separate, and independent, bases, two of which argued that the underlying
action was excluded under exclusions c and i in the Alterra policy. The motion was
accompanied by a request for judicial notice.
The Estate filed opposition, along with its own request for judicial notice. The
(VWDWHGLGQRWREMHFWWR$OWHUUD¶VUHTXHVWIRUMXGLFLDOQRWLFH
Following AlterUD¶VUHSO\Whe motion came on for hearing on September 6, 2013.
On that same day, the trial court entered its order granting the motion without leave to
amend. The order stated it was based ³RQWKHLQWHOOHFWXDOSURSHUW\H[FOXVLRQ(See Aroa

Marketing, Inc. v. Hartford Ins. Co. of the Midwest (2011) 198 Cal.App.4th 781, 788
[(Aroa)].)´
Judgment was thereafter entered, declaring that ³$OWHUUDKDVQRREOLJDWLRQWR
GHIHQGRULQGHPQLI\0D[ILHOG´LQWKHunderlying action. The Estate filed a timely appeal.
6800$5<2)3$57,(6¶&217(17,216
The Estate makes two arguments why the judgment should be reversed:
(1) exclusion i.RQZKLFKWKHWULDOFRXUWUHOLHGLV³QHLWKHUSODLQQRUFOHDU´DQG   Aroa,
RQZKLFKWKHWULDOFRXUWUHOLHGLVGLVWLQJXLVKDEOH³ERWKRQ its facts and because it failed to
DSSO\WKHFRQVSLFXRXVSODLQDQGFOHDUVWDQGDUGV´$OWHUUDDVVHUWVWKUHHVHSDUDWHDQG
independent, bases to affirm, that coverage for the underlying action is barred by any of
three alternatives: (1) by exclusion i, the intellectual property exclusion; (2) by
exclusion c, the first publication exclusion; and (3) by the settlement and release between
the Estate and Maxfield made without the consent of Alterra. We conclude that
exclusion i applies, and affirm on that baVLVDQGWKXVQHHGQRWUHDFK$OWHUUD¶VRWKHUWZR
arguments.
D ISC USSI O N
Standard of Review
³ µA motion for judgment on the pleadings, made after the time for a demurrer has
expired, in all other respects is the equivalent of a general demurrer. Like a demurrer,
grounds for the motion must appear on the face of the complaint or be based on facts
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capable of judicial notice. We review the complaint de novo to determine whether the
complaint states a cause of action, as a matter of law.¶ [Citation.]´ Caldera

Pharmaceuticals, Inc. v. Regents of University of California (2012) 205 Cal.App.4th 338,
350; see also Barker v. Hull (1987) 191 Cal.App.3d 221, 226-227 [judicial notice proper
to consider prior action between the parties as basis for collateral estoppel].)
In Allstate Ins. Co. v. Kim W. (1984) 160 Cal.App.3d 326, 330, our colleagues in
Division Three noted WKDW³$PRWLRQIRUMXGJPHQWRQWKHSOHDGLQJVLVDQDSSURSULDWH
means of obtaining an adjudication of the rights of the parties in a declaratory relief
action if those rights can be determined as a matter of law from the face of the pleading
attacked, together with those matters of which the court may properly take judicial
QRWLFH´And they went on to affirm such a judgment because there was no coverage
under the policy there. Likewise here.
T he A pplicable Insurance L aw
We recently distilled the governing law, in North Counties Engineering, Inc. v.

State F arm General Ins. Co.  &DO$SSWK³$GXW\WRGHIHQGH[LVWV
whenever the lawsuit against the insured seeks damages on any theory that, if proved,
ZRXOGEHFRYHUHGE\WKHSROLF\7KXVDGHIHQVHLVH[FXVHGRQO\ZKHQµ ³WKHWKLUGSDUW\
complaint can by no conceivable theory raise a single issue which could bring it within
the policy FRYHUDJH´ ¶ Montrose Chemical Corp. v. Superior Court (1993) 6 Cal.4th
VRPHLWDOLFVRPLWWHG ,QRWKHUZRUGVµWKHLQVXUHGQHHGRQO\VKRZWKDWWKH
underlying claim m ay fall within policy coverage; the insurer must prove it cannot¶
(Ibid.) Thus, an insurer may have a duty to defend even when it ultimately has no
obligation to indemnify, either because no damages are awarded in the underlying action
or because the actual judgment is for damages not covered by the policy. ( Borg v.

Transamerica Ins. Co. (1996) 47 Cal.App.4th 448, 454.) If coverage depends on an
unresolved dispute over a factual question, the very existence of that dispute would
establish a possibility of coverage and thus a duty to defend. ( Horace Mann [ Ins. Co. v.

Barbara B. (1993)] 4 Cal.4th [1076,] 1085.) [¶] )LQDOO\DQ\GRXEWµDVWRZKHWKHUWKH
IDFWVJLYHULVHWRDGXW\WRGHIHQGLVUHVROYHGLQWKHLQVXUHG¶VIDYRU¶ >&LWDWLRQV@´
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Those liberal, pro-insured rules notwithstanding, there is no duty to defend if there
is no potential for coverage. As the leading California insurance treatise puts it³7KH
LQVXUHU¶VGXW\WRGHIHQGGRHVnot extend to claims for which there is no potential for
liability coverage. This includes claims falling outside the scope of the insuring clause,
or within an express exclusion from coverage, or barred by statutory or public policy
OLPLWDWLRQVµ7KHLQVXUHUQHHGQRWGHIHQGLIWKHWKLUGSDUW\FRPSODLQWFDQE\QR
conceivable theory raise a single issue which could bring it within the policy FRYHUDJH¶
[Citations.].´ &URVNH\HWDO&DO3UDFWLFH*XLGH,QVXUDQFH/LWLJDWLRQ 7KH5XWWHU
Group 2014) § 7:537, pp. 7B-16-17 (Croskey).)
As to how such a determination is made, other principles guide us, including that
³ µ>Z@hile insurance contracts have special features, they are still contracts to which the
ordinary rules of coQWUDFWXDOLQWHUSUHWDWLRQDSSO\¶ [Citations.] µThe fundamental goal of
contractual interpretation is to give effect to the mutual intention of the parties.
[Citation.]¶ [Citation.] µSuch intent is to be inferred, if possible, solely from the written
provisions of the contract.¶ [Citation.] µIf contractual language is clear and explicit, it
governs. (Civ. Code, § 1638.)¶ [Citation.] Moreover, if the policy¶s terms are µ ³used by
the parties in a technical sense or a special meaning is given to them by usage,´ ¶ this use
or meaning µcontrols judicial interpretation.¶ [Citation.]´ La Jolla Beach & Tennis

Club, Inc. v. Industrial Indem. Co. (1994) 9 Cal.4th 27, 37.)
As our Supreme Court put it LQLWVPRVWUHFHQWSURQRXQFHPHQWRQWKHVXEMHFW³In
determining whether a claim creates the potential for coverage under an insurance policy,
µwe are guided by the principle that interpretation of an insurance policy is a question of
law.¶ [Citation.] µUnder statutory rules of contract interpretation, the mutual intention of
the parties at the time the contract is formed governs interpretation. (Civ. Code, § 1636.)¶
[Citation.] In determining this intent, µ[t]he rules governing policy interpretation require
us to look first to the language of the contract in order to ascertain its plain meaning or
the meaning a layperson would ordinarily attach to it.¶ [Citation.] We consider the
µ ³FOHDUDQGH[SOLFLW´ meaning of these provisions, interpreted in their ³ordinary and
popular sense,´ unless ³used by the parties in a technical sense or a special meaning is
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given to them by usage.´ ¶ [Citation.] We must also µinterpret the language in context,
with regard to its intended function in the policy.¶ [Citation.]´ Hartford Casualty Ins.

Co. v. Swift Distribution, Inc. (2014) 59 Cal.4th 277, 288.)
T he Policy
Sometime in 2010, Alterra¶VSUHGHFHVVRU issued Commercial Lines Common
Policy no. MAX013100003783. It was effective June 4, 2010 to July 25, 2011, and the
named insured was ³Maxfield and Oberton Holdings, LLC dba Bucky Balls by
Zoomdoggle.´ The policy included a ³COMMERCIAL GENERAL LIABILITY
COVERAGE´ IRUPZKLFKDVSHUWLQHQWKHUHLQFOXGHG³C O V E R A G E B P E RSO N A L
A N D A D V E R T ISI N G I NJU R Y L I A B I L I T Y´That form went on to define the terms
applicable here, as follows:
³µ3HUVRQDODQGDGYHUWLVLQJLQMXU\¶PHDQVLQMXU\LQFOXGLQJFRQVHTXHQWLDO
µERGLO\LQMXU\¶DULVLQJRXWRIRQHRUPRUHRIWKHIROORZLQJRIIHQVHV>@ . . . [¶]
³H2UDORUZULWWHQSXEOLFDWLRQLQDQ\PDQQHURIPDWHULDOWKDWYLRODWHVDSHUVRQ¶V
right of privacy;
³I7KHXVHRIDQRWKHU¶VDGYHUWLVLQJLGHDLQ\RXUµDGYHUWLVHPHQW¶RU
³J,QIULQJLQJXSRQDQRWKHU¶VFRS\ULJKWWUDGHGUHVVRUVORJDQLQ\RXU
µDGYHUWLVHPHQW¶´
Coverage B also contained exclusions, two of which, c and i, Alterra relied on in
its motion for judgment. Thus, as pertinent here, Coverage B provided as follows:
³E xclusions
³7KLVLQVXUDQFHGRHVQRWDSSO\WR [¶] . . . [¶]
³FM aterial Published Prior To Policy Period
³ µ3HUVRQDODQGDGYHUWLVLQJLQMXU\¶DULVLQJRXWRIRUDORUZULWWHQSXEOLFDWLRQRI
material whose first publication took place before the beginning of the policy period.
[¶] . . .[¶]
³LInfringement O f Copyright, Patent, T rademar k O r T rade Secret
³ µ3HUVRQDODQGDGYHUWLVLQJLQMXU\¶DULVLQJRXWRIWKHLQIULQJHPHQWRIFRS\ULJKW
patent, trademark, trade secret or other intellectual property rights. Under this exclusion,
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such other intellectual property rights do not include WKHXVHRIDQRWKHU¶VDGYHUWLVLQJLGHD
LQ\RXUµDGYHUWLVHPHQW¶. [¶] However, this exclusion does not apply to infringement, in
\RXUµDdvertisement¶, of copyright, trade dress RUVORJDQ´
E xclusion i. A pplies H ere
As indicated, the trial court held that Alterra had no obligation under the policy
because exclusion iZKLFKWKHFRXUWFDOOHGWKH³LQWHOOHFWXDOSURSHUW\H[FOXVLRQ´applied
here. As also indicated, the Estate asserts two fundamental contentions arguing that such
conclusion was wrong: (1) the exclusion is not plain, clear, and conspicuous; and
(2) Aroa LVGLVWLQJXLVKDEOH³ERWKRQLWVIDFWVDQGEHFDXVHLWIDLOHGWRDSSO\WKH
FRQVSLFXRXVSODLQDQGFOHDUVWDQGDUGV´
$VWKHOHDGLQJWUHDWLVHSXWVLW³>W@REHµFRQVSLFXRXVSODLQDQGFOHDU¶FRYHUDge
exclusions and limitations must meet two separate tests:
³²WKHOLPLWDWLRQPXVWEHµFRQVSLFXRXV¶ZLWKUHJDUGWRSODFHPHQWDQGYLVLELOLW\
[citation], and
³²WKHODQJXDJHPXVWEHµSODLQDQGFOHDU¶>FLWDWLRQ@>6HH Travelers Prop. Cas.

Co. of America v. Sup.Ct. (Braum) (2013) 215 Cal.App.4th 561, 575±@´ Croskey,
supra, § 4:490, p. 4-80.) And whether an exclusion meets the requirement is a question
of law. ( Hervey v. Mercury Cas. Co. (2010) 185 Cal.App.4th 954, 962-963.) We decide
that question of law favorably to Alterra.
The exclusions are on an Insurance Services Office (ISO) industry form
(no. CG 00 01 12 07). The exclusions appear under a bold-IDFHGKHDGLQJ³([FOXVLRQV,´
with each exclusion having its own bold-faced title. As our colleagues have held, these
factors satisfy WKH³FRQVSLFXRXVSODLQDQGFOHDU´WHVWIRUH[FOXVLRQVLHWKDWWKH\³EH
SRVLWLRQHGLQDSODFHDQGSULQWHGLQDIRUPWKDWZLOODWWUDFWWKHUHDGHU¶VDWWHQWLRQ´
(Travelers Ins. Co. v. Lesher (1986) 187 Cal.App.3d 169, 184, disapproved on other
grounds in Buss v. Superior Court (1997) 16 Cal.4th 35, 50, fn. 12; see National Ins.

Underwriters v. Carter (1976) 17 Cal.3d 380, 384 [exclusion located under a bold-faced
KHDGLQJHQWLWOHG³([FOXVLRQV´DQGDSSHDUing in the same style of print found elsewhere in
the policy].)
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It is noteworthy that every California case that has discussed the exclusion (or one
like it) has found it applicable, without any concern that it was not clear or conspicuous.
These cases include: Aroa, supra, 198 Cal.App.4th 781, 788±789; Purplus Inc. v.

Hartford Cas. Ins. (N.D.Cal. March 19, 2013, C 12-03689) 2013 U.S. Dist. LEXIS 38367
at *15±16 [excluding claims of software piracy]; and Basalite Concrete Prods., LLC v.

National Union F ire Ins. Co. of Pittsburgh, P.A. (E.D.Cal. May 16, 2013, C:12-02814)
2013 U.S. Dist. LEXIS 70597 at *9-10 [excluding claims of trademark and patent
infringement, unfair competition, and dilution]. Also noteworthy is the fact that in its
opposition below the Estate did not even make a similar argument, arguing only that the
exclusion was ³KRSHOHVVO\DPELJXRXV´
Finally, the (VWDWHDVVHUWVWKHZRUGV³RWKHULQWHOOHFWXDOSURSHUW\ULJKWV´in the
exclusion cannot apply DVWKH\DUH³EXULHGLQDQLQFRQVSLFXRXVSDUWRIDVLQJOHSDUDJUDSK
LQVPDOOW\SHLQDSDJHFRQWUDFW´7his ignores that courts applying the exclusion have
never criticized the exclusion on this basis. And, as noted, the title of the exclusion starts
ZLWKWKHZRUG³Infringement´²in boldface yet²the very conduct the Estate itself
alleged against Maxfield. Exclusion i. is conspicuous, plain, and clear. And also
applicable to bar coverage for WKH(VWDWH¶VFODLPVKHUH
The fundamental position of the Estate is that the exclusion is entitled
³,QIULQJHPHQWRI&RS\ULJKW3DWHQW7UDGHPDUNRU7UDGH6HFUHW´DQGcannot reasonably
be understood WRDSSO\WR³LQWHOOHFWXDOSURSHUW\ULJKWV´We disagree.

Aroa, supra, 198 Cal.App.4th 781 is persuasive. There, a model named Radcliffe
filed suit against Aroa Marketing, alleging that it had made unauthorized use of her
image and likeness, diminishing her marketability and publicity value and depriving her
of her right of publicity. ( Id. DWS 7KHVXLWDVVHUWHGFODLPVIRU³VWDWXWRry and
common law misappropriation of likeness, breach of contract, unjust enrichment, and
unfair competition.´ (Ibid.)
Aroa tendered defense to HartfordZKRVHSROLF\H[FOXGHG³3HUVRQDODQG
DGYHUWLVLQJLQMXU\´DULVLQJRXWRI³ µ ³any violation of any intellectual property rights,
such as copyright, patent, trademark, trade name, trade secret, service mark, or other
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designation of origin or authenticity.´ ¶ ´ Aroa, supra,198 Cal.App.4th at p. 785.)
Hartford declined the tender, its declination letter stating, ³ µ[i]t is well settled under
California law, both statutory and common law, that, while the right of publicity is
derivative from a right of privacy, it is clearly considered an intellectual property right
which is specifically excluded from coverage under the Policy.¶ ´ (Ibid.)
Aroa settled 5DGFOLIIH¶Vcase, and then sued Hartford. Hartford demurred, which
DUJXHGDPRQJRWKHUWKLQJVWKDWWKHFDXVHVRIDFWLRQZHUH³H[FOXGHGE\WKHSROLF\¶V
LQWHOOHFWXDOSURSHUW\ULJKWVH[FOXVLRQ´ Id. at pp. 785-786.) The trial court sustained the
demurrer, and the Court of Appeal affirmed, in language strikingly applicable here:
³+DUWIRUGFRQWHQGVWKHLQWHOOHFWXDOSURSHUW\ULJKWVH[FOXVLRQDSSOLHVLQWKLVFDVH
7KHLQVXUDQFHSROLF\DWLVVXHH[FOXGHGFRYHUDJHIRUµ ³>S@HUVRQDODQGDGYHUWLVLQJ
LQMXU\´ ¶DULVLQJRXWRIµDQ\YLRODWLRQRIDQ\LQWHOOHFWXDOSURSHUW\ULJKWVVXFKDVFRS\ULJKW
patent, trademark, trade name, trade secret, service mark or other designation of origin or
DXWKHQWLFLW\¶µ7KHULJKWRISXEOLFLW\OLNHFRS\ULJKWSURWHFWVDIRUPRILQWHOOHctual
SURSHUW\WKDWVRFLHW\GHHPVWRKDYHVRPHVRFLDOXWLOLW\¶ Comedy III Productions [ Inc. v.

Gary Saderup, Inc. (2001)] 25 Cal.4th [387,] 399; see also Black¶s Law Dict. [(10th ed.
2014) p. 930] >µLQWHOOHFWXDOSURSHUW\¶GHILQHGWRLQFOXGHµSXEOLFLW\ULJKWV¶@ 7KXVWKH
right of publicity is an intellectual property right, and right of publicity claims would be
excluded from coverage under the intellectual property rights exclusion.
³$URDFRQWHQGVWKHLQWHOOHFWXDOSURSHUW\ULJKWVH[FOXVLRQGRHVQRWDSply to right of
publicity claims because the right of publicity is not specifically listed in the exclusion.
:HGLVDJUHH7KHH[FOXVLRQDSSOLHVZKHQWKHLQMXU\DULVHVRXWRIµDQ\YLRODWLRQRIDQ\
LQWHOOHFWXDOSURSHUW\ULJKWV¶(YHQLIWKLVODQJXDJHLVLnterpreted narrowly against the
insurer, it clearly applies to bar claims based on the right of publicity, as that right has
been held to be an intellectual property right. Furthermore, the fact that the right of
publicity is not specifically listed after WKHSKUDVHµDQ\LQWHOOHFWXDOSURSHUW\ULJKWV¶GRHV
not suggest the exclusion does not apply. The exclusion provides that intellectual
SURSHUW\ULJKWVDUHWKRVHµVXFKDVFRS\ULJKWSDWHQWWUDGHPDUNWUDGHQDPHWUDGHVHFUHW
service mark or other designaWLRQRIRULJLQRUDXWKHQWLFLW\¶7KXVE\LWVWHUPVWKHOLVWLV
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expressly nonexclusive. (Cf. Shaddox v. Bertani (2003) 110 Cal.App.4th 1406, 1414 [in
VWDWXWRU\FRQVWUXFWLRQµ ³>W@KHSKUDVHµVXFKDV¶LVQRWDSKUDVHRIVWULFWOLPLWDWLRQEXWLVD
phrase of general similitude indicating that there are includable other matters of the same
NLQGZKLFKDUHQRWVSHFLILFDOO\HQXPHUDWHG´>&LWDWLRQ@¶@ 0RUHRYHUWRWKHH[WHQW
Radcliffe is claiming use of her likeness constituted an endorsement, that too falls within
the category of intellectual property claims listed in the exclusion, such as trademark.
(See Waits v. F rito-Lay, Inc. (9th Cir. 1992) 978 F.2d 1093, 1110 [false endorsement
FODLPEDVHGRQWKHXQDXWKRUL]HGXVHRIDFHOHEULW\¶VLGHQWLW\DOOHJHVPLVuse of
trademark].)´ (Aroa, supra, 198 Cal.App.4th at pp. 788-789.)

S.B.C.C., Inc. v. St. Paul F ire & Marine Ins. Co. (2010) 186 Cal.App.4th 383
(S.B.B.C.) is also instructive. The issue there arose in a case where a former employee
Foust took confidential information when he went to work for the insured, South Bay
Construction Company (South Bay). South Bay was sued along with its employee and
tendered defense to its insurer, St. Paul, which refused it. South Bay then sued St. Paul
for breach of contract, bad faith, and declaratory relief. ( Id. at pp. 386-387.) Both parties
moved for summary judgment or summary adjudication. The trial court ruled for
St. Paul, finding that, while there was a triable issue of fact as to whether the underlying
lawsuit KDGDOOHJHG³DGYHUWLVLQJLQMXU\´WKHUHZDVQRFRYHUDJHEHFDXVHWKHSROLF\
excluded claims resulting from intellectual property infringement. ( Id. at p. 387.) The
Court of Appeal affirmed, concluding that the underlying lawsuit did not allege
advertising injury. ( Id. at pp. 392±393.) But the court went on to discuss the ³LQWHOOHFWXDO
SURSHUW\´H[FOXVLRQin the course of which it noted²and rejected²some of the very
arguments the Estate makes here. Specifically:
³Although the trial court rejected St. Paul¶s effort to show no potential coverage
for South Bay¶s conduct as an µadvertising injury offense,¶ it nonetheless found summary
judgment appropriate based on the policy exclusion for claims of intellectual property
infringement. Under this provision no coverage is afforded if the alleged injury results
from misappropriation of trade secrets or violation of other intellectual property rights or
laws. In attempting to avoid the application of this coverage limitation, South Bay
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emphasizes that only one of SJC¶s claims was for trade secrets violation, and not all of
the information taken from SJC was a µwork of the mind.¶ Because some of the material
was client information and records, it µcannot be excluded as intellectual property under
St. Paul¶s definition because pure factual data cannot constitute a ³work of the mind.´ ¶
³South Bay correctly points out that exclusions must be stated in clear and
unmistakable language and are interpreted narrowly against the insurer. [Citations.] But
even exclusionary language must be construed in the context of the policy as a whole,
and in the circumstances of that case, and µcannot be found to be ambiguous in the
abstract.¶ [Citation.] Here the challenged exclusion is clear and explicit; it expressly
states that in addition to the listed forms of intellectual property infringement, there is no
coverage for µany other injury or damage that¶s alleged in any claim or suit which also
alleges any such infringement or violation.¶ [Citations.])
³In summary, we conclude that the CGL policy St. Paul issued to South Bay did
not offer coverage against the types of claims brought by SJC. Although an insurer¶s
duty to defend is broader than its duty to indemnify, µ ³WKHLQVXUHUQHHGQRWGHIHQGLIWKH
third party complaint can by no conceivable theory raise a single issue which could bring

it within the policy coverage´ ¶ [Citation.] Thus, µwhere the extrinsic facts eliminate the
potential for coverage, the insurer may decline to defend even when the bare allegations
in the complaint suggest potential liability. [Citations.] This is because the duty to
defend, although broad, is not unlimited; it is measured by the nature and kinds of risks
covered by the policy.¶ [Citations.] Here St. Paul has demonstrated, µby reference to
undisputed facts, that the claim cannot be covered. [Citation.] Given the underlying
facts and the policy language at issue, there is no theory on which SJC¶s action could
conceivably be covered. We therefore agree with the superior court that St. Paul was
entitled tRVXPPDU\MXGJPHQWLQ6RXWK%D\¶s action against it.´ (S.B.C.C.,

supra,186 Cal.App.4th at pp. 396±398.)
A leading commentary describes the exclusion²ZKLFKLWFDOOVWKH³LQWHOOHFWXDO
SURSHUW\´RU³IP´ exclusion²this way: ³[T]he IP exclusion may preclude coverage for
all claims arising out of infringement of patent, trademark, trade secret, or other
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intellectual property rights, regardless of whether the infringement occurs in an
µDGYHUWLVHPHQW¶7KHUHIRUHXQIDLUFRPSHWLWLRQFODLPVWKat arise solely from a policy
KROGHU¶VWUDGHPDUNLQIULQJHPHQWDUHSUHFOXGHGIURPFRYHUDJHE\WKH,3H[FOXVLRQ´
(4 Thomas, New Appleman on Insurance Law Library Edition (2014) § 30.08[6][a],
p. 30-136.4, fns. omitted.)
The Estate protests about calling the exclusion WKH³LQWHOOHFWXDOSURSHUW\´
exclusion. But no court has had a problem with these words, uniformly referring to this
exclusion²included, not incidentally, on a standard insurance industry form²as the
³,QWHOOHFWXDO3URSHUW\´ exclusion. Aroa used the term. So did S.B.C.C. So, too, the Ninth
Circuit Court of Appeals. (See Street Surfing, LLC v. Great Am. E & S Ins. Co.
(9th Cir. 2014) 776 F.3d 603, 606.). And the leading treatise. (Croskey, supra ,
§ 7:1066.12, p. 7C-36.) Were all this not enough, WKURXJKRXWLWVRSSRVLWLRQWR$OWHUUD¶V
motion for judgment on the pleadings, the Estate referred to the exclusion as the
³intellectual property e[FOXVLRQ´
7KH(VWDWH¶Vmakes five subarguments here²arguments, we note, that are far
broader than its position below, which argued only that the intellectual property exclusion
must be construed against Alterra because it is ³ambiguous and does not address
Lanham Act/unfair competition claims.´ Those subarguments are: (1) Aroa failed to
apply the holding that exclusions must be conspicuous, plain, and clear; (2) Aroa is
distinguishable on its facts; (3) the specific exclusion in Aroa directly encompassed the
right of publicity; (4) Aroa is an outlier; and (5) Aroa should not be applied retroactively.
To begLQZLWKWKH³FRQVSLFXRXVSODLQDQGFOHDU´DUJXPHQWZDVDSSDUHQWO\QRW
even advanced in Aroa. Regardless, we have addressed WKH³SODLQDQGFOHDU´DUJXPHQW
above, and found it wanting.
$VWR³GLVWLQJXLVKDEOHRQLWVIDFWV´WKH(VWDWHDVVHUWVWKDWWKHH[FOusion there was
different from the exclusion here. Whatever the variation in the wording, the exclusion
there did not expressly state that it applied to invasion of privacy or right of publicity
claims. But, as Aroa holds, such claims fall within its nonexclusive listing, which there
LQFOXGHG³ µany violation of any intellectual property rights.¶ ´ Aroa, supra,
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198 Cal.App.4th at p. 788.) Similarly here. ( Comedy III Productions, Inc. v. Gary

Saderup, Inc., supra, 25 Cal.4th at p. 391; Aroa, supra, 198 Cal.App.4th at pp. 787±788
>H[SODLQLQJWKDWD³ULJKWRISXEOLFLW\´FODLPGHILQHGDV³DSSURSULDWLRQIRUWKH
GHIHQGDQW¶VDGYDQWDJHRIWKHSODLQWLII¶VQDPHRUOLNHQHVV´LVRQHRIIRXUW\SHVRI³ULJKW
of privacy torts´]; see generally 5 Witkin, Summary Cal. Law (10th ed. 2005) Torts,
§ 676, pp. 993±994;.)
The Estate asserts that to apply the intellectual property exclusion must specify
each type of excluded intellectual property claim. But the Estate cites no authority
supporting this proposition. Again, Aroa LVDSWZKHUHLWUHOLHGRQWKHSKUDVH³DQ\
intellectual property rights, such as . . . ´YLUWXDOO\LGHQWLFDOWRWKH$OWHUUD¶VSROLF\¶V³RU
RWKHULQWHOOHFWXDOSURSHUW\ULJKWV´WRH[FOXGHLQYDVLRQRISULYDF\DQGULJKWRISXEOLFLW\
claims. The use of ³RU´LQWKH$OWHUUDSROLF\OLNHWKHZRUGV³VXFKDV´LQ Aroa, indicates
WKHUHDUH³PDWWHUVRIWKHVDPHNLQGZKLFKDUHQRWVSHFLILFDOO\HQXPHUDWHG´ Id. at
p. 789.) Or, as the court earlier put it, ³The exclusion applies when the injury arises out
of µany violation of any intellectual property rights.¶ Even if this language is interpreted
narrowly against the insurer, it clearly applies to bar claims based on the right of
publicity, as that right has been held to be an intellectual property right.´ Id. at p. 788
>³WKHIDFWWKDWWKHULJKWRISXEOLFLW\LVQRWVSHFLILFDOO\OLVWHGDIWHUWKHSKUDVHµDQ\
LQWHOOHFWXDOSURSHUW\ULJKWV¶GRHVQRWVXJJHVWWKHH[FOXVLRQGRHVQRWDSSO\. . . . the list is
expressly nonexclusive´@ 
The Estate argues its right to pXEOLFLW\FODLPVDUHQRWZLWKLQ³RWKHULQWHOOHFWXDO
SURSHUW\ULJKWV´E\FRQWUDVWLQJWKHPZLWK³FRS\ULJKWVSDWHQWVDQGWUDGHPDUNV´FODLPV
expressly listed in the intellectual property exclusion. No court has ever made such a
distinction, and again the Estate cites no supporting authority. Its simplistic premise is
WKDWFRS\ULJKWVSDWHQWVDQGWUDGHPDUNV³PD\EHUHJLVWHUHGZLWKDQDJHQF\RIWKHIHGHUDO
JRYHUQPHQW´ZKLFK³JLYHVWKLUGSDUWLHVDQRSSRUWXQLW\WRFKHFNSXEOLFIHGHUDOGRFXPHQWV
to see whether or QRWVRPHRQHFODLPVDSURWHFWDEOHULJKWWRVXFKSURSHUW\´And, the
argument runs, )XOOHU¶VQDPHLVQRWVXFKD³FUHDWLRQ´FDQQRWEHUHJLVWHUHGRU³ERXJKW
DQGVROG´
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Such argument is less than candid. TKH(VWDWH¶VULJKWV, which derive from the
(VWDWH¶Vposition as successor to the rights of Fuller, are in fact registered, at least
DFFRUGLQJWRWKH(VWDWH¶VRZQDOOHJDWLRQV³>L@Q>WKH(VWDWH@UHJLVWered its claim as
the successor-in-interest to the rights of Buckminster Fuller pursuant to Civil Code
§  I ´Indeed, not only registered, but also according to the Estate, it has
³OLFHQVHGWKRVHULJKWVRQPDQ\RFFDVLRQV7KHOLFHQVHHVLQFOXGH$SSOH&RPSXWHUZKLFK
XVHG%XFN\¶VLPDJH DORQJZLWKWKRVHRI-RKQ/HQQRQ3DEOR3LFDVVR$OEHUW(LQVWHLn,
0DKDWPD*DQGKL)UDQN/OR\G:ULJKWDQGRWKHUV LQLWVµ7KLQN'LIIHUHQW¶DGYHUWLVLQJ
campaign.´
The Estate contends that Aroa LVDQ³RXWOLHU´LQFODLPHGVXSSRUWRIZKLFKWKH
Estate cites two federal cases: 6DQWD¶V%HVW&UDIW//&Y6W3DXO)LUH 0DU ine Ins. Co.
(7th Cir. 2010) 611 F.3d 339; and Dish Network Corp. v. Arch Specialty Ins. Co.
(10th Cir. 2011) 659 F.3d 1010. Neither is availing, not legally, not factually.
In 6DQWD¶V%HVWWKHLQVXUHUDUJXHGWKH³WUDGHGUHVV´SRUWLRQRIWKHH[FOXVLRQ
applied to an underlying lawsuit despite factual allegations the insured had allegedly
infringed on a slogan. The court held that the slogan allegations precluded application of
WKH³WUDGHGUHVV´SDUWRIWKHH[FOXVLRQ 6DQWD¶V%HVW Craft, LLC v. St. Paul F ire &

Marine Ins. Co., supra, )GDWS 7KH³RWKHULQWHOOHFWXDOSURSHUW\ULJKWVRU
ODZV´language in the exclusion was never addressed.
In Dish Network the question was whether a patent infringement suit was covered
XQGHUWKH³DGYHUWLVLQJLQMXU\´FRYHUDJHRIILYHGLIIHUHQWSROLFLHV7KHLQVXUHGDUJXHG
WKHUHZDVDQDPELJXLW\LQIRXURIWKHSROLFLHVEHFDXVHWKHILIWKH[SUHVVO\LQFOXGHG³SDWHQW
LQIULQJHPHQW´LQLWVLQWHOOHFWXDOSURSHUW\H[FOXVLRQ Dish Network Corp. v. Arch

Specialty Ins. Co., supra, 659 F.3d 1010 at p. 1019.) The Court of Appeals held that the
complaint in the underlying action potentially alleged misappropriation of advertising
LGHDV%XWWKDWLVDVIDUDVLWZHQWH[SUHVVO\QRWLQJWKDW³VHYHUDOLVVXHVWKHGLVWULFWFRXUW
dLGQRWDGGUHVVUHPDLQWREHUHVROYHG´LQFOXGLQJRQHLQVXUHU¶VDUJXPHQWWKDWLWV
³LQWHOOHFWXDOSURSHUW\H[FOXVLRQ . . EDU>V@FRYHUDJH´ Id. at p. 1028.) And the court
observed, ³7KHGLVWULFWFRXUWGLGQRWUHDFKWKHVHDUJXPHQWV´DQGVRWKH&RXUWRI$Speals
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³H[SUHVV[es] no view as to the merits . . . ´ Ibid.) Dish Network is not authority
regarding application of the intellectual property exclusion.
Finally, the Estate contends Aroa cannot pertain here because it was decided after
Alterra issued its policy to Maxfield, and cannot be applied retroactively. The general
rule is that appellate decisions in civil cases are almost always given retroactive
application. (See, e.g., Grafton Partners L.P. v. Superior Court (2005) 36 Cal.4th 944,
967.) The rule is subject to narrow, rarely invoked exceptions based on considerations of
fairness and public policy. (Rose v. Hudson (2007) 153 Cal.App.4th 641, 653.) We see
no need to weigh in on any retroactive/prospective argument, for the significance of Aroa
is, as we noted, its reasoning, which we find persuasive²and applicable here. Or, to put
it otherwise, we would reach the conclusion we do even if Aroa had not been on the
books.
D ISP OSI T I O N
The judgment is affirmed.
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_________________________
Richman, J.
We concur:
_________________________
Kline, P. J.
_________________________
Stewart, J.
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