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OPINION OF THE COURT

FUENTES, Circuit Judge.
Mark Leyse brought an action under the Telephone
Consumer Protection Act after receiving a prerecorded
telemarketing call on the landline he shares with his
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roommate. Leyse was not the intended recipient of the call²
his roommate was. For this reason, the District Court
dismissed the complaint for lack of statutory standing. We
find that it was error for the District Court to consider the
motion to dismiss, which raised an argument that could have
been raised in an earlier motion to dismiss. As the procedural
error was harmless, however, we reach the merits and
conclude that Leyse has statutory standing. His status as a
regular user of the phone line and occupant of the residence
that was called brings him within the language of the Act and
the zone of interests it protects.
I. Background
A telemarketer seeking to advertise credit cards for
Bank of America called the phone shared by Mark Leyse and
his roommate, Genevieve Dutriaux. It is undisputed that
Dutriaux was the telephone subscriber and intended recipient
of the call, as the number was associated with her name in the
telemarketLQJ FRPSDQ\¶V records. When the phone was
answered²the complaint does not specify whether either
roommate or the answering machine picked up²a
prerecorded message played.
This message allegedly violated the advertising
restrictions of the Telephone Consumer Protection Act of
1991, 47 U.S.C. § 227, as well as its associated regulations.
The Act prohibits any person from, among other things,
³LQLWLDW>LQJ@ DQ\ WHOHSKRQH FDOO WR DQ\ UHVLGHQWLDO WHOHSKRQH
line using an artificial or prerecorded voice to deliver a
message without the prior express consent of the called party,
unless the call is initiated for emergency purposes or is
exempted by rule or order by the [Federal Communications]
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&RPPLVVLRQ´ Id. § 227(b)(1)(B).1 As a result of the
prerecorded message, a lawyer representing Dutriaux and
Leyse filed several class-action lawsuits against Bank of
America in multiple districts. The action on appeal before us
is from the District of New Jersey. Leyse is the only named
plaintiff.
Bank of America filed a Rule 12(b)(6) motion to
dismiss on grounds of collateral estoppel, arguing that one of
the prior lawsuits had been decided against Leyse in a manner
that precluded further litigation. The District Court agreed
DQG IXUWKHU IRXQG WKDW /H\VH¶V FRPSODLQW ZDV WLPH-barred.
On appeal, a panel of this Court initially affirmed, then
changed its mind on panel rehearing. The panel found that
the statute of limitations was tolled, and that collateral
estoppel was inapplicable because it was unclear whether the
dispositive issue here was actually adjudicated in the prior
lawsuit. In vacating the dismissal, the panel noted that on
remand, Bank of America might be able to argue that Leyse
lacked statutory standing as the unintended recipient of the
automated call.
Bank of America did just that. It filed a second Rule
12(b)(6) motion to dismiss, arguing that Leyse was not the
³FDOOHG SDUW\´ identified in § 227(b)(1)(B) and therefore did
not have statutory standing to bring suit. Leyse responded
that the motion was procedurally improper under Rule 12, as
the Bank could have raised its statutory standing argument in

1

$OWKRXJKLWLVQRWUHOHYDQWWRWKLVDSSHDO%DQNRI$PHULFD¶V
position iVWKDWWKHFDOOZDVDQ³DEDQGRQHG´FDOORIWKHVRUW
permitted by 47 C.F.R. § 64.1200(a)(7).
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its previous motion but chose not to. He also contended
another part of the statute, § 227(b)(3), gives a private right of
action WRDQ\³SHUVRQRUHQWLW\´LQMXUHGE\WKHYLRODWLRQ²not
PHUHO\WKH³FDOOHGSDUW\´
The District Court sided with Bank of America on both
questions DQGGLVPLVVHG/H\VH¶VFRPSODLQW. It reasoned that
Leyse ZDV QRW WKH ³FDOOHG SDUW\´ which it defined as the
intended recipient of the call, and therefore did not fall within
the class of plaintiffs authorized to sue under the Telephone
Consumer Protection Act. Leyse appealed.2
I I. Discussion
A.
Rule 12 Restrictions on Successive Motions to
Dismiss
/H\VH¶V ILUVW DUJXPHQW RQ DSSHDO LV WKDW WKH 'LVWULFW
&RXUWHUUHGLQFRQVLGHULQJ%DQNRI$PHULFD¶VVHFRQGPRWLRQ
to dismiss, which he contends was filed in violation of the

2

Although our Court KDGSUHYLRXVO\KHOGRWKHUZLVH³federal
and state courts have concurrent jurisdiction over private suits
arising under the [Telephone Consumer 3URWHFWLRQ $FW@´
Mims v. Arrow F in. Servs., LLC , 132 S. Ct. 740, 745 (2012).
The District Court therefore had federal-question jurisdiction
under 28 U.S.C. § 1331. We have jurisdiction to hear the
appeal under 28 U.S.C. § 1291. We exercise plenary review
RYHU D GLVWULFW FRXUW¶V JUDQW RI D 5XOH  E   PRWLRQ DQG
over issues of statutory interpretation. Gager v. Dell F in.
Servs., LLC , 727 F.3d 265, 268 (3d Cir. 2013).
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Federal Rules of Civil Procedure. His claim of error is valid,
but it does not warrant reversal.
The Rules impose restrictions on the filing of
VXFFHVVLYH PRWLRQV WR GLVPLVV ³([FHSW DV SURYLGHG LQ 5XOH
12(h)(2) or (3), a party that makes a motion under [Rule 12]
must not make another motion under [Rule 12] raising a
defense or objection that was available to the party but
RPLWWHG IURP LWV HDUOLHU PRWLRQ´ Fed. R. Civ. P. 12(g)(2).
7KLV ³FRQVROLGDWLRQ UXOH´ LV LQWHQGHG ³WR eliminate
XQQHFHVVDU\GHOD\DWWKHSOHDGLQJVWDJH´E\HQFRXUDJLQJ³WKH
presentation of an omnibus pre-answer motion in which the
GHIHQGDQW DGYDQFHV HYHU\ DYDLODEOH 5XOH  GHIHQVH´
VLPXOWDQHRXVO\ UDWKHU WKDQ ³LQWHUSRVLQJ WKHVH GHIHQVHV DQG
objections in piHFHPHDO IDVKLRQ´ Charles Alan Wright &
Arthur R. Miller, 5C Fed. Prac. & Proc. Civ. § 1384 (3d ed.
2014).
%DQN RI $PHULFD¶V ILUVW PRWLRQ WR GLVPLVV, which
asserted collateral estoppel, was expressly brought under Rule
12. See also Metro. Edison Co. v. Pa. 3XE 8WLO &RPP¶Q,
767 F.3d 335, 350 n.19 (3d Cir. 2014) (noting that collateral
estoppel is a permissible basis for a Rule 12(b)(6) motion to
dismiss for failure to state a claim). As Bank of America
concedes, it could have argued in this motion that Leyse
lacked statutory standing, but it did not. Thus, unless one of
the exceptions specified in Rule 12(g)(2) applies²i.e., those
established in Rule 12(h)(2) and (3)²the %DQN¶Vsubsequent
Rule 12 motion to dismiss on statutory standing grounds was
procedurally barred.
The second motion to dismiss does not qualify for the
Rule 12(h)(3) exception, which exempts only motions to
dismiss for lack of subject-matter jurisdiction. Unlike Article
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III standing, statutory standing is not jurisdictional. See
/H[PDUN,QW¶O,QFY6WDWLF&RQWURO&RPSRQHQWV,QF, 134 S.
Ct. 1377, 1388 & n.4 (2014). Statutory standing goes to
whether Congress has accorded a particular plaintiff the right
to sue under a statute, but it does not limit the power of the
court to adjudicate the case. See id. $V D UHVXOW ³>D@
dismissal for lack of statutory standing is effectively the same
DV D GLVPLVVDO IRU IDLOXUH WR VWDWH D FODLP´ DQG D PRWLRQ WR
dismiss on this ground is brought pursuant to Rule 12(b)(6),
rather than Rule 12(b)(1). Baldwin v. Univ. of Pittsburgh
Med. Ctr., 636 F.3d 69, 73-74 (3d Cir. 2011); see also
Sullivan v. DB Invs., Inc., 667 F.3d 273, 307 (3d Cir. 2011).3
The motion does not fall within the Rule 12(h)(2)
exception either. Under this provision, a successive motion to
dismiss for ³>f]ailure to state a claim . . . may be raised (A) in

3

:HKDYHLQWKHSDVWVXJJHVWHGWKDW³statutory standing is an
issue of subject PDWWHUMXULVGLFWLRQ´ Graden v. Conexant Sys.
Inc., 496 F.3d 291, 294 (3d Cir. 2007). But we have since
retreated from this characterization, and the Supreme Court
has made clear that it is incorrect. Indeed, our description of
statutory standing in Graden showed that it was nonjurisdictional. See id. DW  ³7KRXJK DOO DUH WHUPHG
µVWDQGLQJ¶ WKH GLIIHUHQFHV EHWZHHQ VWDWXWRU\ FRQVWLWXWLRQDO
and prudential standing are important. Constitutional and
prudential standing are about, respectively, the constitutional
power of a federal court to resolve a dispute and the wisdom
of so doing. Statutory standing is simply statutory
interpretation: the question it asks is whether Congress has
accorded this injured plaintiff the right to sue the defendant to
redreVVKLVLQMXU\´ (citations omitted)).
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any pleading allowed or ordered under Rule 7(a); (B) by a
motion under Rule 12(c); or (C) DW WULDO´ Fed. R. Civ. P.
12(h)(2). %DQN RI $PHULFD¶V VHFRQG PRWLRQ WR GLVPLVs was
plainly neither a Rule 7(a) pleading nor a motion raised at
trial. Nor was it a Rule 12(c) motion for judgment on the
SOHDGLQJVZKLFKPD\EHILOHGRQO\³>D@IWHUWKHSOHDGLQJVDUH
FORVHG´)HG5&LY3 F  Thus, because no exception to
Rule 12(g)(2) FRYHUV%DQNRI$PHULFD¶VVXFFHVVLYHPRWLRQit
was improper to consider that motion.
7KH 'LVWULFW &RXUW¶V FRQFOXVLRQ WR WKH FRQWUDU\ ZDV
error. Following other district court decisions, the District
Court held that it could consider Bank of AmeULFD¶V VHFRQG
motion to dismiss because the previous motion had not
³H[DPLQH>G@ WKH substance´ RI /H\VH¶V FODLPV EXW UDWKHU
challenged it on collateral estoppel grounds. (App. 8 n.3
(quoting Walzer v. Muriel Siebert & Co., Civ. No. 04-5672
(DRD), 2010 WL 4366197, at *10 (D.N.J. Oct. 28, 2010),
DII¶GVXEQRP Walzer v. Muriel Siebert & Co.)$SS¶x
377 (3d Cir. 2011)).) The procedural bar of Rule 12(g)(2),
however, covers all motions to dismiss for failure to state a
claim, regardless of the grounds asserted. The District Court
provided no basis for concluding otherwise, and we see none.
Indeed, Bank of America easily could have included its
statutory standing argument in the same motion as its
collateral estoppel argument, which is the sort of
consolidation that Rule 12(g)(2) is meant to encourage. If it
had done so, it is likely that one of the two appeals could have
been avoided.4

4

Bank of America seems to suggest that when the case was
previously on appeal, the panel expressly gave it permission

8

We also recognize that the Court of Appeals for the
Seventh Circuit would find no error on the facts before us. In
Ennenga v. Starns, the defendants filed two pre-answer
motions to dismiss under Rule 12(b)(6), only the second of
which argued that the SODLQWLIIV¶ FODLPV ZHUH XQWLPHO\ In
finding the second motion proper, the Seventh Circuit held
WKDW ³Rule 12(g)(2) does not prohibit a new Rule 12(b)(6)
argument from being raised in a successive motion´EHFDXVH
³Rule 12(h)(2) specifically excepts failure-to-state-a-claim
defenses from the Rule 12(g) consolidation requirement.´
677 F.3d 766, 773 (7th Cir. 2012). We respectfully disagree.
Like the Tenth Circuit, we find that Ennenga¶VORJLF ³IDLOVWR
address the language from Rule 12(h)(2) that arguably limits
a party to presenting [successive failure-to-state-a-claim]
arguments in a pleading, a motion for judgment on the
pleadings, or at trial´ See $OEHUVY%GRI&QW\&RPP¶UVRI
Jefferson Cnty., Colo., 771 F.3d 697, 703 (10th Cir. 2014).

to raise the issue of statutory standing in a subsequent motion.
See Leyse v. Bank of A m., Nat. $VV¶n)$SS¶x 156, 162
(3d Cir. 2013). The panel did not address Rule 12(g)(2),
however, and it did not specify that the Bank was permitted to
file another pre-answer motion, as opposed to the post-answer
Rule 12(c) motion contemplated by Rule 12(h)(2). The
SDQHO¶VSDVVLQJFRPPHQWFHUWDLQO\GRHVQRWFRQVWLWXWH³ODZRI
WKH FDVH´ See, e.g., Pub. Interest Research Grp. of New
Jersey, Inc. v. Magnesium Elektron, Inc., 123 F.3d 111, 116
(3d Cir. 1997) ³The law of the case doctrine directs courts to
refrain from re-deciding issues that were resolved earlier in
the litigation. . . . [The] doctrine does not limit a federal
court's power; rather, it directs its exercise of discretion.´ .
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The Sixth Circuit would likely agree with us as well. See
English v. Dyke, 23 F.3d 1086, 1090-91 (6th Cir. 1994).
Despite the 'LVWULFW &RXUW¶V HUURU Lt does not follow
that we must vacate its decision. When considering an
DSSHDO ZH PXVW JLYH MXGJPHQW ³ZLWKRXW UHJDUG WR HUURUV RU
defects which do not affect the substantial rights of the
SDUWLHV´ 28 U.S.C. § 2111. A district cRXUW¶V GHFLVLRQ WR
consider a successive Rule 12(b)(6) motion to dismiss is
usually harmless, even if it technically violates Rule 12(g)(2).
So long as the district court accepts all of the allegations in
the complaint as true, the result is the same as if the defendant
had filed an answer admitting these allegations and then filed
a Rule 12(c) motion for judgment on the pleadings, which
Rule 12(h)(2)(B) expressly permits.
Requiring these additional steps would serve little
purpose here. If we vacate and remand without ruling on the
merits, Bank of America will inevitably raise its arguments in
a post-answer Rule 12(c) motion, and the case will come up
on appeal a third time. Creating such delay seems contrary to
the purposes of Rule 12(g)(2).5 We note that in so holding,

5

We emphasize that district courts should enforce Rule
12(g)(2) even if their failure to do so is not a ground for
reversal. Although some courts and commentators believe
that allowing successive pre-answer motions to dismiss
avoids delay, this seems to us like short-term thinking. In any
given case, requiring a defendant to file an answer and then a
Rule 12(c) motion will take more time than allowing it to file
a successive pre-answer Rule 12(b)(6) motion. But over the
long term, stringent application of Rule 12(g)(2) may
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we are in agreement with the Tenth Circuit, which declined to
reverse on similar facts because the asserted Rule 12(g)(2)
error was harmless. See Albers, 771 F.3d at 703-04. We
therefore proceed to the merits.
B.
Statutory Standing under the T elephone Consumer
Protection A ct
1.

Background

The Telephone Consumer Protection Act was intended
to combat, among other things, the proliferation of automated
telemarketing calls (known as ³robocalls´) to private
residences, which Congress viewed as a nuisance and an
invasion of privacy. See Mims, 132 S. Ct. at 745. To this
end, the Act makes it unlawful ³WRLQLWLDWHDQ\WHOHSKRQHFDOO
to any residential telephone line using an artificial or
prerecorded voice to deliver a message without the prior
express consent of the called party, unless the call is initiated
for emergency purposes or is exempted by rule or order by
the Commission´ 47 U.S.C. § 227(b)(1)(B). In the same
subsection of the Act, the paragraph captioned ³Private right
of DFWLRQ´ SURYLGHV WKDW a ³SHUVRQ RU HQWLW\´ PD\ EULQJ DQ

motivate defendants to consolidate their arguments in a single
pre-answer motion, especially if they know that the district
court will not stay discovery while a post-answer Rule 12(c)
motion is pending. Granted, the logic of deterrence could
also support enforcing Rule 12(g)(2) on appeal. The length of
the appellate process, however, increases the costs of
enforcement and suggests that the balance should be struck
differently.
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action to enjoin violations of the statute and recover actual
damages or $500 in statutory damages per violation. Id. §
227(b)(3).
District courts throughout the country have split over
the question of who is entitled to sue under the statute, and
they fall into various camps. Some district court cases hold
WKDWVWDWXWRU\VWDQGLQJLVOLPLWHGWRWKH³FDOOHGSDUW\´ZKLFK
WKH\ GHILQH DV WKH ³LQWHQGHG UHFLSLHQW´ RI WKH FDOO 6 Others
indicate that stDWXWRU\VWDQGLQJLVOLPLWHGWRWKH³FDOOHGSDUW\´
EXW GHILQH WKDW WHUP DV WKH ³VXEVFULEHU´ RU ³UHJXODU XVHU´ RI
the phone.7 Several cases do not invoke the statutory term
³FDOOHG SDUW\´ EXW nevertheless find it prudent to limit
VWDWXWRU\ VWDQGLQJ WR WKH ³VXEVFULEHU´ RU ³SULPDU\ XVHU´8

&HOOFR 3¶ship v. Wilcrest Health Care Mgmt. Inc., No.
CIV.A. 09-3534 MLC, 2012 WL 1638056, at *7 (D.N.J. May
8, 2012); CelOFR 3¶ship v. Dealers Warranty, LLC , No.
CIV.A. 09-1814 FLW, 2010 WL 3946713, at *9-10 (D.N.J.
Oct. 5, 2010); /H\VHY%DQNRI$P1DW$VV¶n, No. 09 CIV.
7654 (JGK), 2010 WL 2382400, at *3-6 (S.D.N.Y. June 14,
2010).
6

Soulliere v. Cent. F lorida Inv., Inc., No. 8:13-CV-2860-T27AEP, 2015 WL 1311046, at *5 (M.D. Fla. Mar. 24, 2015);
Pacleb v. Cops Monitoring, No. 2:14-CV-01366-CAS, 2014
WL 3101426, at *2-3 (C.D. Cal. July 7, 2014); F ini v. Dish
Network L.L.C., 955 F. Supp. 2d 1288, 1296 & n.6 (M.D. Fla.
2013).
7

Olney v. Progressive Cas. Ins. Co., 993 F. Supp. 2d 1220,
1225 (S.D. Cal. 2014); &HOOFR 3¶ship v. Plaza Resorts Inc. ,
No. 12-81238-CIV, 2013 WL 5436553, at *5 (S.D. Fla. Sept.
8
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And mDQ\ FDVHV UHMHFW WKH ³FDOOHG SDUW\´ DSSURDFK RQ WKH
JURXQGWKDWWKH$FWDXWKRUL]HVDQ\³SHUVRQRUHQWLW\´WRVXH9
The District Court here falls into the first camp. It
GLVPLVVHG /H\VH¶V FODLP RQ WKH JURXQG WKDW DV the
³XQLQWHQGHGDQGLQFLGHQWDOUHFLSLHQW´RIDFDOOGLUHFWHGWRKLV
URRPPDWHKHZDVQRWWKH³FDOOHGSDUW\´DQd therefore had no
right to sue under the Act. (App. 13.) We, however, do not

27, 2013); Gutierrez v. Barclays Grp., No. 10CV1012 DMS
BGS, 2011 WL 579238, at *5 (S.D. Cal. Feb. 9, 2011).

Gesten v. Stewart Law Grp., LLC , 67 F. Supp. 3d 1356,
1359 (S.D. Fla. 2014); Meyer v. Diversified Consultants, Inc. ,
No. 3:14-CV-393-J-34JBT, 2014 WL 5471114, at *2 (M.D.
Fla. Oct. 29, 2014); Moore v. Dish Network L.L.C., 57 F.
Supp. 3d 639, 648-51 (N.D.W. Va. 2014); Manno v.
Healthcare Revenue Recovery Grp., LLC , 289 F.R.D. 674,
682 (S.D. Fla. 2013); Swope v. Credit Mgmt., LP , No.
4:12CV832 CDP, 2013 WL 607830, at *2-3 (E.D. Mo. Feb.
19, 2013); Page v. Regions Bank , 917 F. Supp. 2d 1214,
1216-18 (N.D. Ala. 2012); Harris v. World F in. Network Nat.
Bank, 867 F. Supp. 2d 888, 894 (E.D. Mich. 2012); Kane v.
1DW¶l Action F in. Servs., Inc., No. 11-CV-11505, 2011 WL
6018403, at *7 (E.D. Mich. Nov. 7, 2011); D.G. v. Diversified
Adjustment Serv., Inc., No. 11 C 2062, 2011 WL 5506078, at
*2 (N.D. Ill. Oct. 18, 2011); Tang v. Med. Recovery
Specialists, LLC , No. 11 C 2109, 2011 WL 6019221, at *2
(N.D. Ill. July 7, 2011); D.G. ex rel. Tang v. William W.
Siegel & Associates, Attorneys at Law, LLC , 791 F. Supp. 2d
622, 624-25 (N.D. Ill. 2011); Anderson v. A F NI, Inc., No.
CIV.A. 10-4064, 2011 WL 1808779, at *7-8 (E.D. Pa. May
11, 2011).
9
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agree that WKH FDOOHU¶V LQWHQW FLUFXPVFULEHs standing, and we
find that Leyse falls within the class of plaintiffs Congress
has authorized to sue.
2.
T he zone of interests protected by the A ct
TKH SDUDJUDSK WKDW HVWDEOLVKHV WKH ³>S@ULYDWH ULJKW RI
DFWLRQ´IRUYLRODWLRQs of the Act¶VURERFDOOSURYLVLRQV permits
any ³SHUVRQ RU HQWLW\´ to file a lawsuit. 47 U.S.C.
§ 227(b)(3). The text of this provision does not limit the
universe of plaintiffs who may file suit in federal court.10
Even if this were all the Act said (which it is not),
&RQJUHVV¶VEURDGJUDQWRIstatutory standing would not enable
every ³person or entity´ to sue under the Act. Article III of
the Constitution imposes its own standing requirements, and
only certain plaintiffs will have suffered the particularized
injury required to maintain an action in federal court for a
statutory violation. See Raines v. Byrd, 521 U.S. 811, 818-20
& n.3 (1997); 'RHY1DW¶ l Bd. of Med. Exa miners, 199 F.3d

10

,QIXOOWKHUHOHYDQWSRUWLRQRIWKHSDUDJUDSKVWDWHVWKDW³[a]
person or entity may, if otherwise permitted by the laws or
rules of court of a State, bring [an action] in an appropriate
court of that State´ 47 U.S.C. § 227(b)(3). %XWLW³does not
state that a private plaintiff may bring an action under the
[Act] µonly¶ in state court, or µexclusively¶LQVWDWHFRXUW´DQG
as a result the Supreme Court has held that federal courts
have concurrent jurisdiction over such actions. Mims, 132 S.
Ct. at 750. $Q\OLPLWDWLRQVLPSRVHGE\³WKHODZVRUUXOHVRI
FRXUWRID6WDWH´presumably would not apply in federal court.
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146, 153 (3d Cir. 1999).11 Someone with a generalized
interest in punishing telemarketers, for example, would not
qualify on that basis alone. Cf. Lujan v. Defenders of
Wildlife, 504 U.S. 555, 578 (1992).
But here, Article III is not the only barrier faced by
potential plaintiffs. Congress surely did not intend, for
example, to enable a plaintiff to sue merely because she
learned that a friend or neighbor had received a robocall.
This commonsense judgment is embodied in an interpretive
doctrine of special importance here: the ³presum[ption] that a
statutory cause of action extends only to plaintiffs whose
interesWVµIDOOZLWKLQWKH]RQHRILQWHUHVWVSURWHFWHGE\WKHODZ
LQYRNHG¶´ /H[PDUN,QW¶O, 134 S. Ct. at 1388 (quoting Allen v.
Wright, 468 U.S. 737, 751 (1984)).
7KH 6XSUHPH &RXUW¶V GHFLVLRQ LQ Lexmark is
instructive. There, the Court was called upon to construe the
Lanham Act, which ³authorizes suit by µany person who
believes that he or she is likely to be damaged¶ E\ D
GHIHQGDQW¶VIDOVHDGYHUWLVLQJ´ Id. at 1388 (quoting 15 U.S.C.
§ 1125(a)(1)). ³Read literally, that broad language might
suggest that an action is available to anyone who can satisfy
the minimum requirements of Article III´ Id. The Supreme
Court, however, found LW XQOLNHO\ WKDW ³&RQJUHVV PHDQW WR
DOORZDOOIDFWXDOO\LQMXUHGSODLQWLIIVWRUHFRYHU´ Id. (internal
quotation marks omitted).

Notably, the Supreme Court has granted certiorari in a case
that will require it to consider the limits on &RQJUHVV¶VSRZHU
to confer Article III standing on plaintiffs. See Spokeo, Inc. v.
Robins, 135 S. Ct. 1892 (2015).
11
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Instead, the Court invoked the ³presum[ption] that a
statutory cause of action extends only to plaintiffs whose
LQWHUHVWVµIDOOZLWKLQWKH]RQHRILQWHUHVWVSURWHFWHGE\WKHODZ
LQYRNHG¶´ Id. (quoting Allen, 468 U.S. at 751). Because
Congress is assumed to legislate against the background of
WKLV³]RQHRILQWHUHVWV´OLPLWDWLRQLW³DSSOLHVWRDOOVWDWXWRULO\
FUHDWHG FDXVHV RI DFWLRQ´ Id. The breadth of the zone of
interests depends on the provisions and purposes of the statute
being analyzed. See id. In Lexmark, the Court analyzed the
/DQKDP $FW¶V detailed list of purposes and concluded that a
false-advertising plaintiff ³PXVW DOOHJH DQ LQMXU\ WR D
commercial interest in reputation or sales,´ rather than injury
to its interests as a consumer of a product. Id. at 1390.
We apply a similar analysis here.
Within the
subsection of the Act at issue in this appeal, 47 U.S.C. §
227(b) (entitled ³5HVWULFWLRQV RQ XVH Rf automated telephone
equipment´), WKH ILUVW SDUDJUDSK VHWV IRUWK ³[p]rohibitions´
id. § 227(b)(1); the second discusses the FCC¶V DXWKRULW\ WR
promulgate ³[r]HJXODWLRQV´ id. § 227(b)(2); and the third
FUHDWHV D ³>S@ULYDWH ULJKW RI DFWLRQ´ IRU ³D YLRODWLRQ RI WKLV
VXEVHFWLRQ´ id. § 227(b)(3).12 In order to delineate the zone
of interests protected by the statute, it makes sense to start by
looking at the prohibitions that the private right of action is
intended to enforce.

12

In using the terP ³VXEVHFWLRQ´ &RQJUHVV RUGLQDULO\ UHIHUV
to the statutory subdivisions that are labeled with lowercase
letters²(a), (b), (c), and so forth. Within subsections,
³SDUDJUDSKV´DUHODEHOHGZLWKQXPEHUVDQG³VXESDUDJUDSKV´
are labeled with uppercase letters. See Koons Buick Pontiac
GMC, Inc. v. Nigh, 543 U.S. 50, 60-61 (2004).
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7KH ³3URKLELWLRQV´ SDUDJUDSK PDNHV LW ³XQODZIXO IRU
any person within the United States, or any person outside the
8QLWHG 6WDWHVLIWKHUHFLSLHQWLVZLWKLQWKH8QLWHG6WDWHV´ WR
transmit certain types of telephone calls and facsimiles. Id. §
227(b)(1). It contains four subparagraphs, each of which
LGHQWLILHVWKH³UHFLSLHQW´DQGW\SHRIFRPPXQLFDWLRQDWLVVXH
Id.
7KH ILUVW VXESDUDJUDSK IRUELGV XVLQJ DQ ³DXWRPDWHG
WHOHSKRQHGLDOLQJV\VWHPRUDQDUWLILFLDORUSUHUHFRUGHGYRLFH´
ZLWKRXW WKH FRQVHQW RI WKH ³FDOOHG SDUW\´ ZKHQ FDOOLQJ
emergency telephone lines, hospital patient rooms, pagers,
cell phones, or any service for which the ³FDOOHGSDUW\´would
be charged. Id. § 227(b)(1)(A). The second subparagraph,
which Bank of America is accused of violating, proscribes
³XVLQJ DQ DUWLILFLDO RU UHFRUGHG YRLFH´ when calling ³DQ\
residential telephone line´ZLWKRXWWKHFRQVHQWRIWKH³called
SDUW\´ Id. § 227(b)(1)(B). The third prohibits sending
³XQVROLFLWHG DGYHUWLVHPHQW>V@´ E\ IDFVLPLOH WR D ³UHFLSLHQW´
Id. § 227(b)(1)(C). And the fourth prohibits using ³an
automatic telephone dialing system´ WR WLH XS WZR RU Pore
WHOHSKRQHOLQHVRID³PXOWL-OLQHEXVLQHVV´ simultaneously. Id.
§ 227(b)(1)(D).
,QWKHVXESDUDJUDSKDWLVVXHKHUHWKH³FDOOHGSDUW\´LV
relevant because its prior consent to receiving robocalls
provides a defense to liability. Id. § 227(b)(1)(B). Thus,
although Congress did not expressly limit standing to the
³called party,´ its primary concern in enacting § 227(b)(1)(B)
was to protect that party from unwanted robocalls. This
necessarily means that WKH³FDOOHGSDUW\´LVZLWKLQWKH]RQHRI
interests protected by the Act.
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The District Court determined WKDW WKH WHUP ³FDOOHG
SDUW\´ UHIHUV WR WKH LQWHQGHG UHFLSLHQW RI WKH URERFDOO UDWKHU
than the actual recipient. And, because Leyse was not the
intended recipient, the Court held he lacked standing. There
are good reasons to doubt WKHHTXDWLRQRI³LQWHQGHGUHFLSLHQW´
ZLWK ³FDOOHG SDUW\,´13 but the parties did not brief the issue,

13

In its findings in support of the Act, Congress appears to
equate the ³called party´ ZLWK WKH ³UHFHLYLQJ SDUW\´
Telephone Consumer Protection Act of 1991, Pub. L. No.
102-243, § 2(12), 105 Stat. 2394 (note following 47 U.S.C. §
227). Subsection 227(b)(1) itself suggests that the ³called
party´ is WKH DFWXDO ³UHFLSLHQW´ 47 U.S.C. § 227(b)(1).
Indeed, we referred to it DV WKH ³UHFLSLHQW´ LQ DQRWKHU FDVH
construing the Act. See Gager, 727 F.3d at 269. The Seventh
and Eleventh Circuits have concluded IURPWKH$FW¶VWH[WDQG
structure WKDW WKH WHUP ³FDOOHG SDUW\´ UHIHUV WR ³WKH SHUVRQ
VXEVFULELQJWRWKHFDOOHGQXPEHUDWWKHWLPHWKHFDOOLVPDGH´
rather than the intended recipient of the call. Soppet v.
Enhanced Recovery Co., LLC , 679 F.3d 637, 643 (7th Cir.
2012); see also Osorio, 746 F.3d at 1251-52. Their reasoning
DOVR VXJJHVWV KRZHYHU WKDW WKH ³SHUVRQ ZKR DQVZHUV WKH
FDOO´PD\TXDOLI\DVZHOO Soppet, 679 F.3d at 640. Perhaps
most significantly, however, the FCC recently issued a
GHFODUDWRU\ UXOLQJ GHILQLQJ ³FDOOHG SDUW\´ DV ³the subscriber,
i.e., the consumer assigned the telephone number dialed and
billed for the call, or the non-subscriber customary user of a
telephone number included in a family or business calling
plan.´ In the Matter of Rules & Regulations Implementing
the Tel. Consumer Prot. Act of 1991, CG Docket No. 02-278,
WC Docket No. 07-135, FCC 15-72, 2015 WL 4387780, at
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and we need not decide it here. This is because²as was the
case with the Lanham Act in Lexmark²Congress made
several findings in the Telephone Consumer Protection Act
that allow us to trace the contours of the protected zone of
interests. The zone protected by § 227(b)(1)(B) may well be
FRH[WHQVLYH ZLWK WKH VFRSH RI WKH WHUP ³FDOOHG SDUW\´ But
given the existence of relevant congressional findings, we
may determine whether Leyse has statutory standing without
first concluding that KHLVD³FDOOHGSDUW\´
In passing the Act, Congress was animated by
³RXWUDJH[] over the SUROLIHUDWLRQ´ of prerecorded
telemarketing calls to private residences, which consumers
UHJDUGHG DV ³DQ LQWUXVLYH LQYDVLRQ RI SULYDF\´ DQG ³D
QXLVDQFH´ Telephone Consumer Protection Act of 1991,
Pub. L. No. 102-243, § 2(5)-(6), (10), 105 Stat. 2394 (note
following
47
U.S.C.
§ 227); see also id. § 2(9), (12)-(13). The congressional
findings describe the persons aggrieved by these calls using a
YDULHW\ RI ODEHOV ³FRQVXPHUV´ ³UHVLGHQWLDO WHOHSKRQH
VXEVFULEHUV´ DQG ³receiving part[ies]´ Id. § 2(5)-(6), (10)(12).
The task facing Congress was WKDW ³>L@QGLYLGXDOV¶
privacy rights, public safety interests, and commercial
freedoms of speech and trade must be balanced in a way that
protects the privacy of individuals and permits legitimate

*26 ¶ 73 (F.C.C. July 10, 2015) (Declaratory Ruling and
Order); see also id. at *26-27 ¶¶ 72-77, *28 ¶ 78 (rejecting
³proposals that we interSUHWµcalled party¶ to be the µintended
recipient¶ or µintended called party¶´).
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WHOHPDUNHWLQJSUDFWLFHV´ Id. § 2(9). In striking this balance,
Congress determined WKDW ³>E@anning . . . automated or
prerecorded telephone calls to the home, except when the
receiving party consents to receiving the call or when such
calls are necessary in an emergency situation affecting the
health and safety of the consumer, is the only effective means
of protecting telephone consumers from this nuisance and
privacy invasion.´ Id. § 2(12).
As was forcefully stated E\6HQDWRU+ROOLQJVWKH$FW¶V
sponsor, ³&RPSXWHUL]HG FDOOV DUH WKH VFRXUJH RI PRGHUQ
civilization. They wake us up in the morning; they interrupt
our dinner at night; they force the sick and elderly out of bed;
they hound us until we want to rip the telephone right out of
the wall´ 137 Cong. Rec. 30,821-22 (1991). Although his
views are not controlling, see Mims, 132 S. Ct. at 752, they
are consistent with the findings that appear in the text of the
Act, and it is relevant that he emphasized the potential of
robocalls to harass the occupants of private residences. See
also Osorio v. State F arm Bank, F.S.B. , 746 F.3d 1242, 1258
(11th Cir. 2014) (noting that a purpose of the Act is to protect
³UHVLGHQWLDOSULYDF\´ 
From this evidence, iW LV FOHDU WKDW WKH $FW¶V ]RQH RI
interests encompasses more than just the intended recipients
of prerecorded telemarketing calls. It is the actual recipient,
intended or not, who suffers the nuisance and invasion of
privacy. This does not mean that all those within earshot of
an unwanted robocall are entitled to make a federal case out
of it. &RQJUHVV¶V repeated references to privacy convince us
that a mere houseguest or visitor who picks up the phone
would likely fall outside the protected zone of interests. On
the other hand, a regular user of the phone line who occupies
the residence being called undoubtedly has the sort of interest
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in privacy, peace, and quiet that Congress intended to
protect.14
Limiting standing to the intended recipient would
disserve the very purposes Congress articulated in the text of
the Act. If the caller intended to call one party without its
consent but mistakenly called another, neither the actual
recipient nor the (uninjured) intended recipient could sue,
even if the calls continued indefinitely. We doubt Congress
meant to leave the actual recipient with no recourse against
even the most unrelenting caller.
The District Court, however, focused on the plight of
the callers, many of whom manage to obtain the consent of
their intended recipients. It reasoned as follows:
If any person who . . . answers the telephone
call has standing to sue, then businesses will
never be certain when . . . placing a call with a
prerecorded message would be a violation of
the TCPA. Under the statute, a business is
permitted to send a . . . phone call with a
prerecorded message to persons who have given
prior express consent . . . . When a business
places such a call[,] . . . it does not know
whether the intended recipient or a roommate or
employee will answer the phone . . . . If the

14

Bank of America suggests that standing must be limited to
one person because the Act authorizes only one $500 award
per violation. See 47 U.S.C. § 227(b)(3)(B). Putting aside the
fact that § 227(b)(3) makes available other forms of relief, we
see no reason why the statutory sum could not be divided
among the injured parties.
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business is liable to whomever happens to
answer the phone[,] . . . a business could face
liability even when it intends in good faith to
comply with the provisions of the TCPA.
(App. 12 (quoting Leyse, 2010 WL 2382400, at *4).)
7KH 'LVWULFW &RXUW¶V FRQFHUQV DUH PLVSODFHG. The
caller may invoke the consent of the ³called party´ as a
defense even if WKHSODLQWLIILVVRPHRQHRWKHUWKDQWKH³FDOOHG
party.´ Thus, if Dutriaux were WKH³FDOOHGSDUW\´ by virtue of
being the intended recipient of the call, her consent to receive
robocalls would shield Bank of America from any suit
brought by Leyse. We would not need to deny statutory
standing to Leyse in order to protect Bank of America from
unanticipated liability. On the other hand, if Leyse were the
³FDOOHG SDUW\´ despite being an unintended recipient, it is
undisputed that he would have statutory standing regardless
of the policy considerations raised by the District Court.15
)LQDOO\ ZH REVHUYH WKDW ³>E@HFDXVH WKH 7&3$ LV D
remedial statute, it should be construed to benefit

15

We note that in the recent declaratory order of the FCC
GHVFULEHG HDUOLHU WKH )&& GHILQHG WKH ³FDOOHG SDUW\´ DV WKH
³VXEVFULEHU´ RU ³FXVWRPDU\ XVHU´ RI WKH SKRQH QXPEHU DQG
IRXQGWKDWLWZDV³UHDVRQDEOHIRUFDOOHUVWRUHO\´RQ³FRQVHQW
to receive robRFDOOV´IURPHLWKHUW\SHRIFDOOHGSDUW\ In the
Matter of Rules & Regulations Imple menting the Tel.
Consumer Prot. Act of 1991, 2015 WL 4387780, at *26 ¶ 73,
*27 ¶¶ 75-76. By this logic, Dutriaux and Leyse would both
TXDOLI\ DV ³FDOOHG SDUWLHV´ DQG FRQsent from either would
shield Bank of America from liability.
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FRQVXPHUV´ Gager, 727 F.3d at 271. Even if the various
proposed interpretations of the Act were equally plausible²
which they are not²WKHVFDOHVZRXOGWLSLQ/H\VH¶VIDYRU
Given the variety of arrangements that exist for
sharing living spaces and telephones, there may be close
cases under the zone-of-interests test²at least until cell
phones entirely displace landlines. /H\VH¶V KRZHYHU LV E\
no means a close case. The complaint alleges that Bank of
$PHULFDSODFHGDFDOO³WR/H\VH¶VUHVLGHQWLDOWHOHSKRQHOLQH´
(App. 21.) At the motion to dismiss stage, we are required to
treat this allegation as true, and it places Leyse squarely
within the zone of interests.
We would reach the same conclusion even if we were
to look beyond the complaint and consider the allegations
made by the parties during oral argument and in other actions.
7KH SDUWLHV DJUHH WKDW /H\VH¶V URRPPDWH 'XWULDX[ ZDV WKH
subscriber and intended recipient of the call. But Leyse
claims that he regularly used the phone, and the fact that he
ZDV'XWULDX[¶VURRPPDWHLQGLFDWHVWKDWKHWRR, had a privacy
interest in avoiding telemarketing calls to their shared home.
Under the zone-of-interests test, Leyse has alleged enough to
survive a motion to dismiss, and it was error for the District
Court to dismiss the complaint for lack of statutory standing.
We note, however, as we state supra, that it is the actual
recipient, intended or not, who suffered the nuisance or
invasion of privacy. The burden of proof will, therefore, be
on Leyse in the District Court, to demonstrate that he
answered the telephone when the robocall was received.
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I I I. Conclusion
For the foregoing reasons, we will vacate the District
&RXUW¶V RUGHU RI GLVPLVVDO DQG UHPDQG IRU IXUWKHU
proceedings.
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